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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Commodity  Credit  Corporation 

7  CFR  Parts  704,  795, 1497,  and  1498 

Payment  Limitation  and  Determination 
of  Eligibility  of  Foreign  Individuals  or 
Entities  To  Receive  Program  Benefits 

agency:  Commodity  Credit  Corporation 
(CCC)  and  Agricultural  Stabilization 
and  Conservation  Service  (ASCS), 

USDA. 

action:  Final  rule. 

summary:  The  purpose  of  this  final  rule 
is  to  adopt  as  final,  with  certain 
changes,  the  proposed  rule  published  in 
the  Federal  Register  on  April  6, 1988  (53 
FR  11474).  This  final  rule  sets  forth  at  7 
CFR  Part  1497  the  regulations  which  will 
be  used  in  limiting  the  making  of 
specified  payments  which  are  made  in 
accordance  with:  (1)  Price  support  and 
production  adjustment  programs  for  the 
1989  and  1990  crops:  and  (2) 

Conservation  Reserve  Program 
contracts  executed  after  December  22, 
1987.  This  final  rule  also  sets  forth  at  7 
CFR  Part  1498  the  regulations  which  will 
be  applied  in  determining  whether  a 
foreign  individual  or  entity  is  eligible  to 
receive  certain  payments,  loans,  and 
benefits.  These  regulations  are  issued  as 
required  by  amendments  to  the  Food 
Security  Act  of  1985  which  were  made 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1987  and  will  bring  payment 
limitation  rules  into  conformity  with 
Subtitle  C  of  the  Agricultural 
Reconciliation  Act  of  1987.  Conforming 
amendments  are  also  made  to  7  CFR 
Parts  704  and  795. 

DATES:  Effective  on  August  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
H.E.  Maynard,  Director,  Cotton,  Grain, 
and  Rice  Price  Support  Division,  ASCS, 
USDA,  P.O.  Box  2415,  Washington,  DC 
20013.  202-447-7641. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  “not  major."  It  has  been 
determined  that  this  rule  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more:  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 


States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
assistance  programs  to  which  this  final 
rule  applies  are:  Commodity  Loan  and 
Purchases — 10.051;  Cotton  Production 
Stabilization — 10.052;  Feed  Grain 
Production  Stabilization — 10.055;  Wheat 
Production  Stabilization — 10.058;  Rice 
Production  Stabilization — 10.065;  and 
Conservation  Reserve  Program — 10.069 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Statutory  Background 

Maximum  payment  limitations  for 
commodity  programs  were  first 
mandated  by  section  101  of  the 
Agricultural  Act  of  1970.  This  Act 
provided  for  such  restrictions  with 
respect  to  the  1971  through  1973  crops  of 
wheat,  feed  grains,  and  upland  cotton. 
Subsequent  legislation  expanded  the 
application  of  similar  restrictions  to 
subsequent  crops  of  these  commodities 
as  well  as  rice  and  extra  long  staple 
cotton.  The  most  recent  payment 
limitation  provisions  were  authorized  by 
Section  1001  of  the  Food  Security  Act  of 
1985  (the  “1985  Act”). 

The  Agricultural  Reconciliation  Act  of 
1987  (the  “1987  Act”),  as  included  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  Pub.  L.  99-203,  amended  the  1985 
Act  with  respect  to  the  application  of 
maximum  payment  limitation 
restrictions  to  certain  agricultural  price 
support,  production  adjustment  and 
conservation  programs.  The 
amendments  made  by  the  1987  Act  are 
effective  for  the  1989  and  1990  crops  of 
wheat,  feed  grain,  rice,  upland  and  extra 
long  staple  cotton,  honey,  and  any  other 
commodity  for  which  a  price  support 
loan  program  is  established  under  the 
Agricultural  Act  of  1949,  as  amended 
(the  “1949  Act”),  which  allows  a 
producer  to  repay  such  a  loan  at  less 
than  the  original  loan  level.  The 
amendments  are  applicable  to  any 
conservation  reserve  program  contract 
entered  into  on  or  after  December  22, 
1987  but  are  not  applicable  to  such 
contracts  entered  into  before  that  date. 


Section  1001(1)  of  the  1985  Act 
provides  that,  with  respect  to  each  of 
the  1987  through  1990  crops,  the  total 
amount  of  deficiency  payments 
(excluding  any  payment  which  is  the 
result  of  any  reduction  in  the  price 
support  rate  for  wheat  or  feed  grains 
under  section  107D(c)(l)  or  105C(c)(l)  of 
the  1949  Act,  respectively,  i.e.,  a 
"Findley  payment”)  and  land  diversion 
payments  that  a  person  may  receive 
under  one  or  more  of  the  annual 
programs  established  under  the  1949  Act 
for  wheat,  feed  grains,  upland  cotton, 
extra  long  staple  cotton,  and  rice  may 
not  exceed  $50,000. 

Section  1001(2)  of  the  1985  Act 
provides  that  for  each  of  the  1987 
through  1990  crops  the  total  amount  of 
the  following  payments  that  a  person 
may  receive  under  one  or  more  of  the 
annual  programs  established  under  the 
1949  Act  for  wheat,  feed  grains,  upland 
cotton,  extra  long  staple  cotton,  rice, 
honey  and  any  other  commodity  with 
respect  to  which  producers  may  repay  a 
loan  at  less  than  the  original  loan  level 
may  not  exceed  $250,000:  (1)  Deficiency 
payments;  (2)  diversion  payments;  (3) 
any  part  of  any  payment  that  is 
determined  by  the  Secretary  to 
represent  compensation  for  resource 
adjustment  (excluding  land  diversion 
payments)  or  public  access  for 
recreation;  (4)  disaster  payments;  (5)  any 
gain  realized  by  a  producer  from 
repaying  a  price  support  loan  at  less 
than  the  original  loan  level;  (6)  Findley 
payments;  (7)  loan  deficiency  payments; 
and  (8)  inventory  reduction  payments. 

As  originally  enacted,  the  1985  Act 
required  the  Secretary  to  issue 
regulations  defining  the  term  "person” 
and  to  provide  for  such  rules  as  the 
Secretary  determines  necessary  to 
assure  a  fair  and  reasonable  application 
of  the  maximum  payment  limitations  of 
the  1985  Act.  However,  the  1987  Act 
made  significant  amendments  to  the 
1985  Act  by:  (1)  Specifying  the 
requirements  that  must  be  met  by 
participants  in  various  agricultural 
programs  in  order  for  such  participants 
to  be  considered  to  be  a  person  who  is 
eligible  to  receive  the  above  specified 
program  payments;  (2)  generally  limiting 
the  amount  of  benefits  which  a  farming 
operation  may  receive  if  an  individual  or 
entity  who  is  a  program  participant  has 
an  interest  in  two  or  more  entities  which 
are  engaged  in  farming  operations;  (3) 
providing  that  foreign  individuals  and 
entities  would  be  ineligible  to  receive 
specified  agricultural  program 
payments,  loans,  and  benefits  unless 
such  individuals,  or  the  individuals  who 
own  the  entity,  provide  a  substantial 
amount  of  personal  labor  in  the 
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production  of  crops  on  the  farm  owned 
or  operated  by  the  individual  or  entity. 

Accordingly,  this  final  rule  sets  forth 
at  7  CFR  Part  1497  the  regulations  which 
define  the  term  "person”  for  purposes  of 
applying  the  maximum  payment 
limitation  provisions  of  the  1985  Act. 

This  final  rule  also  sets  forth  at  7  CFR 
Part  1498  the  regulations  which  would 
be  applicable  in  determining  whether 
foreign  individuals  or  entities  are 
eligible  to  receive  specified  program 
payments,  loans,  and  benefits. 

As  discussed  below,  the  provisions  of 
the  final  rule  will  not  be  applicable  to 
the  Agricultural  Conservation  Program; 
the  Emergency  Conservation  Program; 
the  Forestry  Incentive  Program;  the 
Rural  Clean  Water  Program:  or  the 
Colorado  River  Salinity  Control 
Program. 

Discussion  of  Comments  and  Changes 

In  response  to  the  proposed  rule 
issued  on  April  6, 1988,  365  timely  filed 
letters  containing  893  comments  were 
received.  Respondents  included  the 
following;  133  individuals,  24 
corporations,  22  commodity  groups  and 
similar  organizations,  3  state  agencies.  4 
colleges  and  universities,  3  Certified 
Public  Accountants.  12  ASCS 
employees,  7  attorneys,  6  financial 
institutions,  2  cooperatives,  4  foreign 
embassies,  2  foreign  individuals,  5  farm 
management  companies,  8  general  farm 
organizations,  2  foreign  representatives, 

1  representative  of  an  Indian  tribal 
venture,  1  Indian  tribal  venture,  4 
limited  partnerships,  2  Members  of 
Congress,  and  8  general  partnerships. 
Some  respondents  sent  more  than  one 
letter.  Comments  were  received  from 
persons  in  all  States,  except  Michigan, 
Connecticut,  Maine,  New  Hampshire, 
New  Jersey,  Pennsylvania,  Rhode 
Island,  Vermont,  West  Virginia,  Alaska, 
Wyoming,  Alabama,  Florida,  Kentucky, 
Puerto  Rico,  Hawaii,  Nevada, 

Oklahoma,  and  Utah. 

Fourteen  comments  were  received 
which  did  not  directly  relate  to  the 
substance  of  the  proposed  rule  or  that 
made  suggestions  regarding  editorial 
and  grammatical  corrections.  Numerous 
minor  editorial  changes  have  been  made 
in  the  text  of  the  regulations  for  clarity 
and  to  facilitate  the  application  of  the 
regulations. 

The  discussion  that  follows  is 
organized  in  the  same  sequence  as  the 
final  rule. 

Section  1497.1  Applicability. 

Comments  were  received  from  87 
respondents  on  this  section  of  the 
proposed  rule.  The  comments  ranged 
from  a  statement  that  there  should  not 
be  any  limitation  on  payments  to  a 


statement  that  there  should  not  be  any 
payments.  Other  commentators  felt  that 
only  bona  fide  farmers  should  receive 
payments.  Several  respondents  stated 
that  shareholders  in  a  corporation 
should  be  eligible  to  receive  payments 
just  like  members  of  a  partnership.  Some 
comments  stated  that  payments  should 
never  go  to  corporations,  and  others  that 
a  corporation  should  never  get  more 
than  $50,000.  One  commentator  felt  that 
only  entities  fully  owned  by  family 
farmers  should  be  eligible  to  receive 
payments.  Twenty-seven  respondents 
stated  that  they  felt  that  payment 
limitations  were  very  unfair  and  that 
payment  limitations  put  a  burden  on 
large  efficient  farmers.  One  respondent 
stated  that  the  payment  limitation 
program  has  been  abused  and  that  it 
may  be  legally  correct  but  it  is  morally 
wrong  and  goes  against  the  original 
intent  of  the  production  adjustment 
programs.  Several  respondents  stated 
that  all  payments  should  be  targeted  to 
producers  on  small  and  medium  sized 
family  farms  or  to  those  producers  on 
farms  that  are  financially  stressed. 
Several  commentators  stated  that  the 
payment  limitation  program  should  be 
kept  in  place  and  strongly  enforced. 
Another  respondent  felt  that  in  many 
cases  the  payment  limitation  rules  have 
forced  landowners  to  cash  rent  rather 
than  share  rent  land,  which  has 
increased  the  risk  for  the  producers  who 
are  renting  land.  Some  respondents  felt 
that  the  limits  were  too  high,  others  that 
they  were  too  low.  One  commentator 
stated  that  payment  limitation 
provisions  go  against  American 
principles.  Another  commentator  felt 
limitation  levels  should  be  raised  as 
other  government  outlays  are  raised. 
Nine  respondents  stated  that  they  felt 
the  USDA  should  move  away  from 
making  direct  payments  to  farmers  and 
let  farmers  receive  their  income  solely 
from  the  marketplace.  One  commentator 
felt  that  if  payments  were  limited  to  one 
payment  per  social  security  number  that 
the  system  would  be  easily 
implemented.  Another  commentator 
requested  more  examples  of  the  manner 
in  which  the  regulations  would  be 
implemented  should  be  set  forth  in  the 
final  rule. 

In  order  to  clarify  the  manner  in 
which  these  regulations  will  be 
implemented,  more  examples  have  been 
provided  in  the  publication  of  the  final 
rule.  Comments  received  on  this  section 
of  the  proposed  rule  were  primarily  of  a 
philosophical  nature  in  which  many 
respondents  expressed  their  feelings 
regarding  legal  issues  surrounding 
payment  limitations.  Since  the  1985  Act 
specifically  states  which  producers  are 
eligible  to  receive  payments  and  the 


manner  in  which  payment  limitation 
provisions  will  be  administered,  there  is 
no  authority  for  the  Secretary  to 
implement  these  general  philosophical 
changes.  Based  upon  a  review  of  the 
programs  which,  as  provided  in  the 
proposed  rule,  would  have  been  subject 
to  these  regulations,  it  has  been 
determined  for  some  programs  the 
implementation  of  payment  limitation 
provisions  can  be  more  easily  and  fairly 
administered  separate  from  the  payment 
limitation  provisions  of  7  CFR  Part  1497. 
Accordingly,  the  final  rule  adopts  the 
proposed  rule  for  this  §  1497.1  except 
that  the  programs  listed  at  §  1497.1(a)(4) 
through  §  1497.1(a)(8)  are  excluded  from 
this  final  rule  and  all  references  to  these 
programs  have  been  deleted.  The 
programs  deleted  are  the  Agricultural 
Conservation  Program,  the  Emergency 
Conservation  Program,  the  Forestry 
Incentive  Program,  the  Rural  Clean 
Water  Program,  and  the  Colorado  River 
Salinity  Control  Program.  Payment 
limitations  which  are  applicable  to  these 
programs  will  continue  to  be  determined 
in  accordance  with  the  provisions  of  7 
CFR  Part  795. 

Section  1497.2  Administration. 

A  total  of  29  comments  were  received 
on  this  section.  Comments  received  on 
this  section  of  the  proposed  rule  dealt 
with  a  number  of  general  issues, 
including  the  concern  that  the 
requirements  of  the  proposed  rule  would 
constitute  an  invasion  of  a  producer’s 
privacy  and  that,  in  order  to  administer 
the  rules  as  proposed,  the  Department 
would  need  to  hire  a  substantial  number 
of  additional  employees.  Other 
commentators  felt  that  Department 
employees  should  be  allowed  to  give 
producers  advice  on  how  best  to  meet 
the  requirements  of  the  proposed  rule. 
Still  other  respondents  stated  that  the 
Department  should  not  require  legal 
documentation  to  support  a  producer’s 
status  as  a  “person.”  One  respondent 
stated  that  the  Department  should  very 
specifically  define  the  nature  and  extent 
of  records  producers  will  be  required  to 
maintain  to  meet  the  requirements  of  the 
proposed  rule.  Another  commentator 
stated  that  the  Department  will  need  to 
have  an  early  commodity  program  sign¬ 
up  in  order  to  complete  all 
determinations  for  the  1989  program 
year.  One  commentator  felt 
determinations  made  by  county  ASC 
committees  should  not  be  subject  to 
reversal  by  a  higher  authority,  except  in 
the  case  of  fraud  or  deception.  Another 
commentator  felt  that  to  require  all 
producers  to  provide  information  on 
their  operations  was  unnecessary. 
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ASCS  employees  are  instructed  to 
provide  all  information  necessary  to 
enable  a  producer  to  make  an  informed 
decision  on  how  the  rules  regarding 
payment  limitations  will  affect  the 
producer’s  farming  operation.  In  order  to 
ensure  that  only  the  producer  makes  the 
decisions  which  affect  the  producer’s 
farming  operation,  ASCS  employees  are 
not  instructed  to  provide  specific  advice 
to  a  producer  on  exactly  how  to 
structure  an  individual  producer’s 
farming  operation.  A  concerted  effort 
has  been  made  in  both  the  proposed  and 
the  final  rule  to  adequately  define  the 
information  that  producers  will  need  to 
support  their  “person”  determinations.  It 
is  the  intention  of  CCC  and  ASCS  that 
ASCS  employees  begin  making 
determinations  that  will  have  to  be  done 
for  the  1989  program  year  as  soon  as  this 
rule  becomes  effective.  The  regulations 
at  7  CFR  Part  780  set  forth  an 
administrative  appeal  procedure  which 
has  worked  well  for  many  years  and 
which  provides  producers  a  fair  method 
of  settling  disputes  concerning  the 
administration  of  CCC  and  ASCS 
programs.  ASCS  has  also  provided  that 
if  a  county  or  State  ASCS  official  has 
made  an  erroneous  determination,  a 
higher  reviewing  authority  may  correct 
the  error  in  order  to  ensure  that 
programs  are  administered  in  an 
equitable  and  legal  manner.  However, 
equitable  relief  may  be  granted  to  a 
producer  if  the  producer  has  taken 
action  because  of  the  incorrect 
determination.  As  amended  by  the  1987 
Act,  the  1985  Act  provides  that  only 
producers  who  are  “actively  engaged  in 
farming”  are  eligible  to  receive  certain 
payments.  Because  of  this  requirement, 
it  is  necessary  that  sufficient 
information  be  obtained  from  all 
producers  in  order  to  make  this 
statutorily  required  determination.  In 
order  to  clarify  the  authority  of  the 
county  ASC  committee  to  request  this 
information,  the  final  rule  provides  in  a 
new  paragraph  at  §  1497.2(g)  that 
producers  are  required  to  provide 
documentation  to  the  applicable  county 
ASC  committee  which  will  enable  such 
committee  to  make  the  necessary 
determinations. 

In  the  final  rule,  two  new  paragraphs, 
§  1497.2  (e)  and  (f),  have  been  added  in 
order  to  facilitate  determinations  which 
are  made  with  respect  to  producers  who 
become  incapacitated  during  the  crop 
year  and  with  respect  to  estates.  The 
basis  for  these  amendments  is  set  forth 
in  the  discussion  of  comments  on 
§§  1497.4, 1497.12,  and  1497.27. 

Section  1497.3  Definitions. 

A  total  of  267  comments  were 
received  concerning  the  definitions 


provided  in  this  part.  The  comments  are 
addressed  as  they  relate  to  each 
individual  definition. 

Active  personal  labor.  Seventeen 
comments  were  received  with  respect  to 
this  definition.  Several  of  the  comments 
stated  that  the  definition  was  not 
realistic  in  that  it  is  a  good  business 
practice  to  hire  professional  labor  and 
that  doing  so  should  be  considered 
active  personal  labor.  Other 
commentators  felt  that  the  regulation 
should  provide  more  guidelines  on  the 
kinds  of  activities  which  constitute 
active  personal  labor.  Another 
commentator  stated  that  the  regulation 
should  not  be  specific  and  that  the 
Department’s  county  and  State  ASCS 
employees  should  be  left  to  determine 
what  constitutes  active  personal  labor. 
Another  respondent  felt  that  the 
definition  in  the  proposed  rule  should  be 
retained  in  the  final  rule. 

Section  1001A  of  the  1985  Act 
provides  an  individual  must  provide 
“personal  labor  or  active  personal 
management”  in  order  to  be  considered 
to  be  a  “person”  who  is  eligible  to 
receive  certain  payments  and  with 
respect  to  the  application  of  the 
statutory  maximum  payment  limitation 
provisions.  Accordingly,  through  the  use 
of  the  word  “personal,”  hired  labor  may 
not  be  used  to  meet  this  requirement.  In 
order  to  insure  uniform  application  of 
this  provision,  it  is  important  that 
sufficient  guidelines  be  maintained  with 
respect  to  what  constitutes  active 
personal  labor.  Accordingly,  this 
definition  has  been  expanded  in  the 
final  rule.  The  proposed  rule  only 
included  activities  normally  associated 
with  crop  production  and  the  definition 
has  been  amended  in  the  final  rule  to  set 
forth  activities  involving  livestock 
operations  and  conservation  operations 
which  will  also  meet  the  definition.  For 
clarification  purposes,  the  definition  has 
been  changed  to  indicate  that  the  items 
listed  are  not  inclusive  but  rather  are 
indicative  of  the  type  of  activities  that 
are  considered  to  be  active  personal 
labor. 

Active  personal  management. 
Twenty-two  comments  were  received  on 
this  definition.  Most  of  these  comments 
expressed  concerns  relating  to  what 
exactly  constitutes  "active  personal 
management.”  Some  comments 
questioned  what  the  phrase  "any  service 
reasonably  necessary  to  conduct  the 
farming  operation”  meant  as  it  was  used 
in  item  (2)(vi)  of  the  definition.  Some 
commentators  felt  that  it  was  going  to 
be  very  difficult  to  determine  where 
labor  stopped  and  management  began. 
Other  commentators  felt  that  personally 
hiring  management  should  meet  the 


definition  of  active  personal 
management.  Comments  were  received 
which  expressed  a  need  to  expand  the 
definition  to  include  activities  related  to 
promotion  and  marketing,  the  hiring  and 
firing  of  personnel,  and  providing 
knowledgeable  technical  advice  to  a 
farming  operation.  Two  commentators 
felt  that  the  definition  should  be 
retained  as  written. 

The  1987  Act  amendments  prqvided 
that  if  a  person  is  providing 
management  activities  in  a  farming 
operation  that  such  activities  must 
constitute  active  “personal” 
management  in  order  for  an  individual 
to  become  actively  engaged  in  farming 
and  therefore,  this  precludes  the 
inclusion  of  hired  management  in  this 
definition.  The  proposed  rule  recognized 
that  activities  which  constituted 
“management”  would  be  difficult  to 
determine  and,  therefore,  the  proposed 
rule  attempted  to  provide  for  the  making 
of  a  subjective  decision  regarding  this 
issue  by  including  the  provisions  set 
forth  in  item  (2)(vi).  This  provision 
provided  that  county  and  State  ASC 
Committees  would  analyze  each 
individual  producer’s  farming  operation 
to  determine  what  the  producer  was 
doing  to  manage  the  farming  operation. 
The  decision  on  hiring  and  firing  of 
personnel  is  an  important  management 
decision  and  it  has  been  determined  that 
this  factor  will  be  included  in  item  (2)(ii) 
of  the  final  rule.  This  definition  also  has 
been  changed  in  the  final  rule  by 
expanding  the  activities  which  meet  the 
definition  of  “active  personal 
management”  to  include  activities 
regarding  the  management  of 
conservation  acres,  the  marketing  and 
promotion  of  agricultural  commodities 
and  the  acquiring  of  technical 
information  used  in  the  farming 
operation.  For  clarification  purposes,  the 
definition  has  been  changed  to  provide 
that  the  items  listed  are  not  inclusive 
but  rather  are  indicative  of  the  type  of 
activities  that  are  considered  active 
personal  management. 

Capital.  Three  comments  were 
received  regarding  the  definition  of 
“capital.”  Comments  received  expressed 
a  desire  to  include  the  value  of  any 
labor  or  management  which  is 
contributed  to  the  farming  operation  in 
the  definition.  One  commentator 
suggested  that  the  definition  was 
unclear.  One  commentator  requested  a 
definition  of  the  term  "related  entity”  as 
it  is  used  in  item  (3)  of  the  definition. 

The  commentators  also  expressed 
concern  regarding  the  restrictions  on 
who  could  provide  financing  for  the 
necessary  capital.  These  commentators 
stated  that  having  all  members  of  a  joint 
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operation  as  signatories  to  a  financing 
arrangement  should  not  result  in  all 
members  of  the  joint  operation  being 
considered  to  be  one  “person"  because 
most  lenders  require  all  members  of  a 
joint  operation  to  sign  the  financing 
agreement. 

It  has  been  determined  that 
contributed  labor  or  management  should 
not  be  included  as  capitai  since  it  is  not 
an  out  of  pocket  expense  of  the  farming 
operation.  Accordingly,  this  provision  of 
the  definition  of  capital  has  not  been 
changed.  It  was  not  the  intent  of  the 
proposed  rule  to  consider  several 
individuals  to  be  one  “person”  solely  on 
the  basis  that  all  members  of  a  joint 
operation  have  signed  the  financing 
agreement.  Rather,  the  proposed  rule 
contemplates  that  the  contribution  of 
capital,  land,  or  equipment  which  each 
member  is  using  to  meet  the 
requirements  of  a  significant 
contribution  cannot  be  financed  by 
another  member  of  the  joint  operation  or 
the  joint  operation  itself.  Accordingly, 
this  definition  has  been  changed  in  the 
final  rule  to  provide  that  capital  which  is 
used  to  meet  the  significant  contribution 
provision  cannot  be  financed  by  the 
farming  operation  or  any  individual  or 
entity  that  has  an  interest  in  the  farming 
operation.  The  final  rule  also  provides 
that  after  an  individual  or  entity  has 
made  a  significant  contribution  of 
capital,  land,  or  equipment  if  a 
contribution  of  capital  is  used  to  make 
the  individual's  or  entity’s  contribution 
commensurate  with  its  claimed  share  of 
the  operation  and  such  contribution  is 
financed  by  the  farming  operation  or 
any  individual  or  entity  that  has  an 
interest  in  the  farming  operation  such 
financing  must  bear  the  prevailing 
interest  rate.  For  clarity,  the  definition  of 
a  "related  entity”  has  been  added  to  the 
final  rule  at  §  1497.3. 

Entity.  Three  comments  were  received 
regarding  the  definition  of  “entity."  One 
commentator  wanted  to  know  how  an 
association  was  to  become  actively 
engaged  in  farming.  Another 
commentator  felt  that  the  definition 
should  include  farm  families  and  one 
expressed  the  view  that  this  definition 
was  very  close  to  the  same  as  the 
definition  of  “person." 

Under  the  proposed  rule,  an  entity  is 
any  farming  operation  other  than  one 
conducted  by  an  individual. 

Accordingly,  there  is  nothing  to  prevent 
a  farm  family  from  organizing  their 
farming  operation  as  an  entity.  An 
association  is  treated  the  same  as  a 
corporation  or  limited  partnership  and 
the  final  rule  has  been  amended  at 
§  1497.9  to  include  other  similar  entities 
under  that  section. 


Equipment.  Two  comments  were 
received  that  expressed  a  desire  to 
expand  the  definition  of  equipment  to 
include  owned  and  leased  equipment 
and  “rolling  stock”  such  as  trucks  and 
cars.  There  is  no  limitation  on  whether 
the  equipment  which  is  contributed  is 
owned  or  leased.  Therefore,  the 
proposed  rule  has  been  changed  to 
clarify  that  the  list  of  machinery  in  the 
definition  of  equipment  is  not  inclusive 
and  to  expand  the  list  to  include 
machinery  needed  in  livestock  and 
conservation  operations.  However,  mere 
ownership  of  an  automobile  or  similar 
vehicle  would  not  constitute  equipment 
since  such  an  asset  is  not  necessary  to 
the  production  of  an  agricultural 
commodity.  The  final  rule  also  provides 
that  equipment  which  is  used  to  meet 
the  significant  contribution  provision 
cannot  be  financed  by  the  farming 
operation  or  any  individual  or  entity 
that  has  an  interest  in  the  farming 
operation.  The  final  rule  also  provides 
that  after  an  individual  or  entity  has 
made  a  significant  contribution  of 
capital,  land,  or  equipment  if  a 
contribution  of  equipment  is  used  to 
make  the  individual’s  or  entity’s 
contribution  commensurate  with  its 
claimed  share  of  the  operation  and  such 
contribution  is  financed  by  the  farming 
operation  or  any  individual  or  entity 
that  has  an  interest  in  the  farming 
operation  such  financing  must  bear  the 
prevailing  interest  rate. 

Farming  operation.  For  purposes  of 
clarity  the  proposed  rule  has  been 
changed  to  provide  that  a  farming 
operation  is  a  business  enterprise 
engaged  in  the  production  of  agricultural 
products. 

Financing.  Twenty  comments  were 
received  with  respect  to  “financing." 
Several  comments  expressed  concern 
that  the  proposed  rule  was  putting  too 
many  restrictions  in  place  regarding 
family  members  and  financing,  and 
members  of  a  joint  operation  and 
financing.  Commentators  also  stated 
that  the  Department  should  only  be 
concerned  with  crop  financing  related  to 
program  crops  and  not  with  financing  of 
the  entire  farming  operation.  Several 
other  comments  were  received  on  the 
proposed  rule  which  expressed  concern 
that  the  phrase  “the  provision  of  service 
or  goods  to  such  operation  at  less  than 
the  fair  market  value”  was  inserted  to 
cause  persons  to  be  combined  if  there 
was  a  casual  exchange  of  equipment 
between  neighbors.  Other  commentators 
stated  that  the  Department  should  put 
more  restrictions  on  passive  investors 
and  less  on  new,  young  farmers.  Several 
commentators  stated  that  the  term 
“financing”  was  not  used  in  the 


proposed  rule  except  in  the  definition 
and,  therefore,  should  not  be  included  in 
the  final  rule.  Financing  is  used  in  the 
proposed  rule  with  respect  to  the 
definitions  of  capital,  land,  and 
equipment  which  are  set  forth  at 
§  1497.3.  In  effect,  the  proposed  rule 
provides  that  the  capital,  land,  or 
equipment  which  an  individual 
contributes  to  meet  the  significant 
contribution  requirements  may  not  be 
financed  by  the  farming  operation  or 
any  individual  or  entity  that  has  an 
interest  in  that  farming  operation.  Such 
assets  may  be  financed  by  an  individual 
or  entity  that  does  not  have  any  interest 
in  that  farming  operation.  In  addition,  it 
was  the  intent  of  the  proposed  rule  that 
if  an  individual  or  entity  made  a 
contribution  of  capital,  land,  or 
equipment  to  a  farming  operation  which 
was  not  being  used  to  meet  the 
significant  contribution  requirements, 
such  contributions  could  be  financed  by 
anyone,  including  an  individual  or  entity 
with  an  interest  in  the  farming  operation 
if  it  was  financed  at  the  prevailing 
interest  rate.  However,  any  contribution 
of  capital,  land,  or  equipment  which  an 
individual  or  entity  made  in  order  to 
meet  the  requirements  of  these 
provisions  must  not  be  financed  by 
another  member  of  the  farming 
operation,  the  farming  operation,  or  any 
related  entity. 

With  respect  to  the  family  member 
provision  provided  for  at  §  1497.14,  there 
is  no  requirement  for  an  adult  family 
member  to  make  a  contribution  of 
capital,  land,  or  equipment  in  order  to  be 
considered  to  be  actively  engaged  in 
farming.  Therefore,  if  an  adult  family 
member  does  make  a  contribution  of 
capital,  land,  or  equipment,  such 
contribution  of  capital"  land,  or 
equipment  may  be  financed  by  anyone, 
including  a  family  member  who  has  an 
interest  in  the  farming  operation.  The 
casual  exchange  of  equipment  will  not 
be  considered  as  financing.  The  1987 
Act  amendments  require  that,  in  order 
for  a  person  to  be  eligible  to  receive 
payments  such  person  must  be  actively 
engaged  in  farming.  In  order  to  be 
actively  engaged  in  farming,  the 
producer  must  contribute  active 
personal  management  or  active  personal 
labor.  This  requirement  will  prevent 
abuse  of  programs  by  passive  investors. 
However,  the  proposed  rule  has  been 
changed  to  remove  the  definition  of 
financing  found  at  §  1497.3  since  the 
term  “financing”  is  not  used  in  the 
regulation. 

Land.  Eight  comments  were  received 
regarding  the  definition  of  "land.” 
Comments  were  received  which 
expressed  the  concern  that  land,  in 
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order  to  meet  the  definition,  should  not 
be  required  to  have  “normal  crop 
acreage  bases  for  the  farming  area.” 
Another  commentator  felt  that  if  land 
produced  a  cash  flow  it  should  meet  the 
definition  of  land. 

In  the  final  rule,  the  definition  has 
been  changed  to  provide  that  land  is 
farmland.  In  some  cases,  to  meet  certain 
requirements  of  a  program,  land  will  be 
required  to  meet  certain  specifications 
such  as  if  the  land  is  enrolled  in  a 
program  where  crop  acreage  bases  are 
used.  To  do  otherwise  could  lead  to  the 
abuse  of  these  programs  by  allowing 
producers  to  use  land  which  does  not 
offer  the  potential  of  being  used  for 
program  purposes  but  is  added  to  a 
farming  operation  solely  to  meet  the 
substantive  change  requirements 
provided  for  at  §  1497.18.  The  final  rule 
provides  that  land  which  is  used  to  meet 
the  significant  contribution  provision 
cannot  be  financed  by  the  farming 
operation  or  any  individual  or  entity 
that  has  an  interest  in  the  farming 
operation.  The  final  rule  also  provides 
that  after  an  individual  or  entity  has 
made  a  significant  contribution  of 
capital,  land,  or  equipment  if  a 
contribution  of  land  is  used  to  make  the 
individual’s  or  entity’s  contribution 
commensurate  with  its  claimed  share  of 
the  operation  and  such  contribution  is 
financed  by  the  farming  operation  or 
any  individual  or  entity  that  has  an 
interest  in  the  farming  operation  such 
financing  must  bear  the  prevailing 
interest  rate. 

Person.  Twenty-eight  comments  were 
received  regarding  the  definition  of 
“person.”  Commentators  felt  that  the 
definition  of  a  "person”  should  be  the 
same  that  is  used  by  the  Internal 
Revenue  Service  (IRS).  One  felt  that  the 
IRS  definition  of  “person”  was  "a  warm 
body”  and  that  the  final  rule  should 
adopt  that  definition.  Many  felt  that  to 
allow  a  corporation  to  be  considered  to 
be  only  one  “person”  was  very  unfair  to 
family  farming  corporations  where  there 
are  many  family  members  involved  in 
the  farming  operation.  Some 
commentators  felt  that  no  corporation  or 
joint  operation  should  be  defined  as  a 
“person”  eligible  to  receive  payments. 
Several  commentators  felt  that  any 
entity  not  owned  by  family  members 
should  not  be  defined  as  a  “person”  and 
another  commentator  expressed  the 
opinion  that  “person"  was  very  well 
defined  in  the  proposed  rule  and  should 
not  be  changed  in  the  final  rule.  Another 
commentator  felt  that  to  define  a  person 
as  a  "revocable  trust  together  with  the 
grantor  of  the  trust"  was  not  correct  and 
was,  in  fact,  in  opposition  to  the 
language  and  intent  of  the  1987  Act. 


Several  commentators  felt  that  the 
requirement  found  at  item  (2)  of  the 
“person”  definition,  which  called  for  the 
individual  or  entity  to  be  responsible  for 
their  share  of  the  costs  related  to  the 
farming  operation  from  a  fund  or 
account  separate  from  any  other 
individual  or  entity,  was  unfair  and 
should  be  eliminated  from  the  final  rule. 
Others  suggested  that  "payment  entity" 
should  be  used  instead  of  the  term 
"person.” 

The  1987  Act  amendments  specifically 
define  a  “person”  to  include:  “*  *  *  (I) 
an  individual,  including  any  individual 
participating  in  a  farming  operation  as  a 
partner  in  a  general  partnership,  a 
participant  in  a  joint  venture,  a  grantor 
of  a  revocable  trust,  or  a  participant  in  a 
similar  entity  (as  determined  by  the 
Secretary);  (II)  a  corporation,  joint  stock 
company,  association,  limited 
partnership,  charitable  organization,  or 
other  similar  entity  (as  determined  by 
the  Secretary),  including  any  such  entity 
or  organization  participating  in  the 
farming  operation  as  a  partner  in  a 
general  partnership,  a  participant  in  a 
joint  venture,  a  grantor  of  a  revocable 
trust,  or  as  a  participant  in  a  similar 
entity  (as  determined  by  the 
Secretary);  *  *  A  corporation  is 
defined  as  a  “person”  in  the  1985  Act,  as 
amended;  therefore,  a  corporation 
cannot  be  eliminated  from  the  definition 
in  the  regulation.  Since  1971,  a  revocable 
trust  has  been  considered  to  be  one  with 
the  grantor  because  the  grantor  has  the 
right  to  dissolve  that  trust  at  any  time. 
The  1987  Act  amendments  do  not 
provide  that  a  revocable  trust  is  a 
"person.”  Accordingly,  the  grantor  of  a 
revocable  trust  and  the  trust  shall 
continue  to  be  considered  to  be  one 
person.  It  was  not  the  intent  of  the 
proposed  rule  that  the  requirement  that 
a  person  have  a  separate  and  distinct 
interest  in  the  land  or  crop  involved  in 
the  farming  operation  be  used  to 
combine  individuals  of  a  joint  operation 
as  one  person  in  all  instances. 
Accordingly,  the  proposed  rule  has  been 
changed  to  provide  that  a  joint 
operation’s  separate  and  distinct 
interest  in  the  land  or  crop  will  meet  the 
requirements  of  item  (2)  for  the  members 
of  the  joint  operation. 

Public  School.  Eleven  comments  were 
received  which  stated  that  this 
definition  is  overly  restrictive  and  that 
publicly  supported  colleges  and 
universities  should  be  included  in  the 
definition  of  public  school.  One 
commentator  felt  that  only  land  grant 
colleges  and  universities  should  be 
included  as  public  schools. 

The  1987  Act  amendments  provide 
that  limitations  on  "*  *  *  payments  to 


any  person  shall  not  be  applicable  to 
land  owned  by  a  public  school  district 
or  land  owned  by  a  State  that  is  used  to 
maintain  a  public  school  *  *  ‘."The 
phrase  “public  school  district”  is  broad 
enough  to  include  public  schools  at  a 
level  higher  than  a  primary,  elementary, 
or  secondary  school.  Accordingly,  it  has 
been  determined  that  the  proposed  rule 
was  overly  restrictive  in  its  definition  of 
public  school  and  the  final  rule  provides 
that  the  definition  of  “public  school” 
found  at  §  1497.3  will  include  publicly 
supported  colleges  and  universities. 

Sharecropper.  Six  comments  were 
received  on  this  definition.  Most  stated 
that  the  definition  was  too  restrictive  in 
requiring  that  a  sharecropper  was  an 
individual  whose  total  payment  for 
labor  was  to  be  the  share  of  the  crop. 

One  respondent  stated  that  a  more 
normal  situation  involving 
sharecroppers  provides  that  the 
individual  sharecropper  also  receive 
some  minimum  wage  during  the  year 
which  is  actually  a  draw  on  the 
individual's  share  of  the  crop. 

A  determination  has  been  made  that 
the  proposed  rule  was  too  restrictive 
and  this  definition  has  been  removed 
from  the  final  rule.  Accordingly,  the 
definition  of  sharecropper  currently  set 
forth  in  7  CFR  Part  719  which  is  used  in 
the  administration  of  other  program 
matters  has  been  adopted  for  purposes 
of  applying  this  part. 

Significant  contribution.  A  total  of  135 
comments  were  received  with  respect  to 
this  definition.  Most  stated  that  the 
requirement  as  applied  to  capital,  land, 
and  equipment  should  be  a  total  30 
percent  requirement  whether  a  person 
contributed  a  combination  of  capital, 
land,  or  equipment  or  just  one  of  the 
three.  Several  comments  on  the 
proposed  rule  were  received  which 
stated  that  it  was  incorrect  to  require 
stockholders  in  a  farm  corporation  to 
contribute  their  labor  and/or 
management  without  compensation.  The 
commentators  further  stated  that,  if  they 
were  not  paid  a  wage  for  their  labor 
and/or  management  but  instead  were 
compensated  through  dividends,  the  IRS 
would  impute  part  of  those  dividends  as 
wages  and  require  them  to  pay 
employment  taxes.  Many  comments 
were  received  expressing  concern  with 
the  required  hour  contributions  of  labor 
and  management  which  must  be  made 
by  a  person.  Some  felt  the  1000  hour 
option  was  too  much  and  that  it  should 
be  changed  to  500  hours  which  is  the 
amount  IRS  uses  to  determine  material 
participation  in  a  business  enterprise. 
Others  expressed  that  this  hour 
requirement  would  be  an  extreme 
hardship  on  both  producers  and  ASCS 
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employees  administering  the  program 
because  producers  do  not  keep  those 
kind  of  records.  Commentators  also 
expressed  the  view  that  since  it  is  very 
difficult  to  determine  management 
which  is  reasonable  and  necessary  and 
no  two  farming  operations  were  alike,  a 
situation  would  develop  where  a 
determination  of  management  which 
was  reasonable  and  necessary  on  one 
farming  operation  would  not  be 
reasonable  and  necessary  on  another. 
Several  commentators  stated  that  the 
regulations  should  not  try  to  be  very 
specific  but  rather  should  leave  those 
decisions  to  locally  elected  county  ASC 
committees  who  are  charged  with 
administering  the  program.  Several 
commentators  felt  that  the  regulations 
should  provide  more  guidelines.  The 
general  concern  of  the  commentators 
was  that,  in  determining  a  “significant 
contribution”  of  personal  management, 
time  was  not  a  good  measure  of  such  a 
contribution.  They  believed  that  the  type 
of  decisions  an  individual  was  making 
about  a  farming  operation  was  far  more 
important  in  determining  whether  a 
person  had  made  a  significant 
contribution  of  management  than  the 
number  of  hours  the  person  took  to 
make  the  decision.  Other  commentators 
stated  that  requiring  50  percent  of  an 
individual’s  commensurate  share  was 
unreasonable  and  would  prevent  new 
farmers  from  starting  to  farm.  Another 
commentator  stated  the  50  percent 
requirement  was  very  appropriate.  Some 
commentators  stated  that  the  producers 
should  be  allowed  to  simply  certify  the 
quantity  of  their  inputs  and  not  require 
supporting  documentation.  Others  felt 
that  ongoing  farming  operations  should 
be  able  to  meet  the  labor  and 
management  requirements  based  on  a 
county  ASC  committee’s  knowledge  of 
past  performance  by  that  producer. 

7  CFR  1497.6  provides  that,  for  any 
person  to  receive  payments  under  any  of 
the  applicable  programs,  a  person  must 
be  actively  engaged  in  farming  by 
making  a  significant  contribution  of 
required  inputs.  The  definition  of  a 
“substantial  contribution"  set  forth  in 
the  proposed  rule  provided  that  the 
contribution  of  one  half  or  more  of  a 
person’s  share  of  any  one  of  these  inputs 
was  significant.  Accordingly,  the  50 
percent  factor  is  only  applied  against  an 
amount  equal  to  the  value  of  the  capital 
needed  in  the  operation  or  the  rental 
value  of  the  land  or  equipment 
contributed.  If  a  person  contributed  any 
combination  of  any  two  or  three  of  these 
assets,  then  a  30  percent  factor  is 
applied  against  an  amount  equal  to  all 
of  the  costs  of  the  farming  operation, 
except  for  the  value  of  the  personal 


labor  and  management  which  is 
contributed.  As  used  in  the  1987  Act 
amendments,  the  term  “contributed" 
implies  that  whatever  an  individual  was 
contributing  could  not  be  paid  for  by  the 
farming  operation.  Accordingly,  this 
provision  of  the  proposed  rule  is  not 
changed. 

The  intent  of  the  proposed  rule  was 
that  an  individual  or  entity  would  need 
to  provide  50  percent  or  more  of  the 
individual’s  or  entity's  commensurate 
share  of  either  labor  or  management, 
never  to  exceed  1000  hours,  in  order  to 
qualify  as  actively  engaged  in  farming.  It 
was  obvious  in  the  comments  that  there 
was  not  a  general  understanding  that 
the  required  contribution  was  the  lesser 
of  1000  hours  or  50  percent  of  the 
person’s  commensurate  share  and  not 
both.  1000  hours  is  approximately  one 
half  of  a  normal  work  year.  On  very 
large  farming  operations  which  require 
large  amounts  of  labor  and  management, 
it  could  be  impossible  to  provide  50 
percent  of  a  person’s  commensurate 
share  of  the  operation’s  labor  or 
management  if  the  operation  is  owned 
by  a  small  number  of  persons.  Because 
of  this  situation,  the  1000  hour  maximum 
limitation  was  proposed.  The  proposed 
rule  also  provided  the  county  ASC 
committee  the  responsibility  for 
determining  the  necessary  quantity  of 
management  needed  for  a  specific 
farming  operation  since  it  was 
recognized  that  the  required  hours 
would  be  different  on  each  farming 
operation. 

In  order  to  ensure  that  farming 
operations  are  not  adversely  affected  by 
the  regulations,  a  determination  has 
been  made  to  change  the  proposed  rule 
at  §  1497.9  to  provide  that  stockholders 
in  a  farming  corporation  may  be 
compensated  for  the  labor  and 
management  which  they  provide  in 
order  for  the  corporation  to  become 
actively  engaged  in  farming.  In  order  to 
provide  greater  flexibility  to  producers, 
the  final  rule  also  removes  the 
requirement  that  a  person  must  provide 
a  specified  amount  of  hours  of 
management  but  retains  the  hour 
requirement  for  labor.  However,  the 
final  rule  also  provides  that  in  the  case 
of  active  personal  management, 
producers  must  provide  information  to 
show  that  they  are  providing 
management  activities  that  are  critical 
to  the  overall  profitability  of  the  farming 
operation.  In  the  evaluation  of  a 
person’s  management  activities,  the 
potential  impact  of  the  decisions  made 
on  the  profitability  of  the  farming 
operation  in  which  the  person  is 
involved  will  be  taken  into  account.  The 
proposed  rule  has  also  been  changed  to 


provide  that  a  significant  contribution  of 
labor  or  management  may  include  a 
combination  of  labor  and  management. 

Substantial  beneficial  interest.  Three 
comments  were  received  concerning  the 
definition  of  a  “substantial  beneficial 
interest."  Several  of  the  comments 
received  on  this  definition  expressed 
concern  that  the  10  percent  threshold 
could  serve  as  a  loophole  which  could 
lead  to  program  abuse  by  individuals 
participating  in  numerous  corporations 
with  less  than  a  10  percent  interest  in 
each  such  corporation. 

It  has  been  determined  that  adequate 
safeguards  have  been  taken  to  ensure 
that  programs  are  not  abused  because  of 
the  10  percent  ownership  threshold.  In 
addition,  if  it  is  determined  that  a 
person  has  attempted  to  avoid  the 
provisions  of  Part  1497  by  organizing  a 
farming  operation  through  a  series  of 
entities  in  which  a  person  has  less  than 
a  10  percent  ownership  interest,  an 
ownership  interest  of  less  than  10 
percent  shall  be  considered  to  be  a 
significant  beneficial  interest. 
Accordingly,  the  proposed  rule  is 
adopted  without  change. 

Total  value  of  the  farming  operation. 
Nine  comments  were  received  regarding 
this  definition.  Several  respondents  to 
the  proposed  rule  indicated  that  this 
definition  was  unclear.  One  comment 
expressed  a  request  that  this  figure  not 
include  any  harvesting  or  ginning 
expense.  Other  respondents  expressed 
concern  about  using  this  figure  to 
determine  how  much  capital,  land,  or 
equipment  a  person  must  contribute 
because  what  is  projected  as  the  total 
cost  of  a  farming  operation  at  the 
beginning  of  a  year  many  times  does  not 
turn  out  to  be  the  actual  cost  at  the  end 
of  the  year.  They  felt  that  there  should 
be  an  opportunity  at  the  end  of  the  year 
to  make  up  any  short  fall  that  may  exist 
in  a  situation  like  this. 

The  purpose  of  determining  this  value 
is  to  determine  the  required  contribution 
of  capital,  land,  or  equipment  which  is 
necessary  in  order  for  a  person  to  be 
considered  to  be  actively  engaged  in 
farming.  The  purpose  of  this  provision  is 
not  to  disqualify  persons  from  program 
participation.  Since  producers  are  able 
to  closely  estimate  what  their  annual 
costs  are  going  to  be,  this  provision  will 
not  create  an  undue  burden  on 
producers.  Accordingly,  this  section  of 
the  proposed  rule  has  been  adopted 
without  change. 

Section  1497.4  Timing  for  determining 
status  of  persons. 

Eighteen  comments  were  received 
regarding  this  section  of  the  proposed 
rule.  Several  respondents  felt  that,  if  an 
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action  was  taken  after  April  1  that 
would  increase  the  number  of  persons 
eligible  to  receive  payments,  such  an 
action  should  be  recognized  since 
changes  which  decrease  the  number  of 
eligible  persons  are  recognized. 
Respondents  also  commented  that  there 
was  a  need  for  a  provision  to  take  into 
consideration  situations  when  a  person, 
for  reasons  beyond  the  individual's 
control,  is  prevented  from  fulfilling  the 
farm’s  operating  plan.  One  respondent 
expressed  a  desire  that  the  date  for 
making  this  determination  never  be 
earlier  than  April  1. 

To  allow  producers  to  take  an  action 
after  the  date  on  which  “person” 
determinations  are  made  which  would 
increase  the  number  of  persons  would 
lead  to  program  abuse.  Accordingly,  this 
portion  of  the  proposed  rule  is  adopted 
as  the  final  rule.  However,  §  1497.2  is 
changed  to  provide  relief  for  those 
individuals  who  cannot,  for  reasons 
beyond  their  control,  fulfill  in  that  year 
their  farm  operation  plan. 

Section  1497.5  Limitation  on  the 
number  of  entities  through  which  an 
individual  or  entity  may  receive  a 
payment  and  required  notification. 

Twenty-four  comments  were  provided 
on  this  section  of  the  proposed  rule. 
Respondents  to  this  section  provided 
comments  suggesting  that  this  provision 
would  discriminate  against  large 
efficient  farms  and  would,  therefore, 
cause  a  number  of  reorganizations. 

Other  respondents  stated  that  they 
thought  the  number  of  farming 
operations  should  not  make  a  difference 
if  the  person  did  not  exeeed  the 
payment  limitation  when  considering  all 
of  the  operations.  Some  commentators 
felt  the  rule  was  totally  unfair,  others 
felt  that  the  15  day  time  limit  on 
notifying  the  county  ASCS  office  of  the 
individual’s  permitted  entities  was  too 
short.  Still  others  expressed  concern 
that  this  provision  would  cause 
producers  to  not  participate  in  the 
programs  subject  to  this  part  and 
thereby  work  against  the  purpose  of  the 
programs.  Many  respondents  pointed 
out  that  the  proposed  rule  did  not 
provide  that  ASCS  would  notify  an 
entity  that  such  entity's  payments  may 
be  reduced  and  then  give  the  members 
of  the  entity  a  chance  to  adjust  their 
interests  in  the  entity. 

The  1987  Act  amendments  specifically 
provide  for  a  limitation  on  the  number  of 
entities  through  which  an  individual  or 
entity  can  receive  payments.  The 
proposed  rule  inadvertently  omitted  the 
provision  for  notification  and 
adjustment  of  an  entity’s  or  individual's 
share  in  program  payments  prior  to  a 
reduction  in  such  payments.  As  a  result, 


this  section  of  the  rule  has  been  changed 
to  provide  for  this  provision.  The 
proposed  rule  provided  that  producers 
had  15  days  folloving  the  date  a  contract 
or  agreement  was  submitted  to  notify 
the  county  ASC  committee  of  their 
permitted  entities.  A  determination  has 
been  made  that  this  provision  may  be 
too  restrictive  depending  upon  the  date 
upon  which  program  provisions  are 
announced.  Accordingly,  the  final  rule 
provides  that  the  Deputy  Administrator 
will  announce  the  date  when  this 
notification  is  due. 

Section  1497.6  General  provisions  for 
determining  whether  an  individual  or 
entity  is  actively  engaged  in  farming. 

Forty-one  comments  were  received 
regarding  this  section  of  the  proposed 
rule.  Some  commentators  felt  that  the 
requirement  to  document  an  individual’s 
or  entity's  active  involvement  would 
require  unnecessary  paperwork  and  was 
an  invasion  of  privacy.  Some  believed 
the  rule  was  discriminatory  against 
different  groups  including  retired 
farmers,  handicapped  individuals,  and 
absentee  partners  because  it  requires 
active  personal  labor.  Other 
commentators  suggested  that  one  family 
member  should  be  able  to  supply  active 
personal  labor  or  management  and 
qualify  numerous  family  members  as 
being  actively  engaged  in  farming.  Other 
commentators  expressed  their  belief 
that  farmers  should  not  be  required  to 
supply  active  personal  labor  or 
management  in  order  to  be  considered 
to  be  actively  engaged  in  farming. 
Several  commentators  suggested  that 
anyone  who  supplied  any  two  of  the  five 
possible  inputs  should  be  determined  to 
be  actively  engaged  in  farming.  One 
commentator  suggested  that  the 
supplying  of  water  for  irrigation 
purposes  should  meet  the  requirement  of 
a  contribution  of  equipment.  Several 
commentators  suggested  that  leased 
land  and  equipment  which  an  individual 
or  entity  contributes  to  a  fanning 
operation  should  be  eligible  to  meet  the 
requirement  for  being  actively  engaged 
in  farming. 

The  1987  Act  amendments  require 
each  individual  or  entity  that  is 
receiving  payments  to  be  actively 
engaged  in  farming  and  also  require 
that,  in  order  for  an  individual  to  be 
considered  to  be  actively  engaged  in 
farming,  the  individual  must  provide 
active  personal  management  or  active 
personal  labor.  In  order  to  meet  these 
requirements,  information  must  be 
collected  from  individual  producers  to 
determine  that  they  are  in  compliance 
with  these  provisions.  The  mere 
provision  of  water  is  not  considered  to 
meet  the  requirement  of  providing 


equipment  to  a  farming  operation  since 
it  is  not  "equipment.”  However,  if  the 
individual  or  entity  providing  the  water 
has  the  machinery  necessary  to  deliver 
the  water  and  a  determination  is  made 
that  the  contribution  of  such  equipment 
and  the  labor  and  management  actually 
used  to  deliver  such  water  is  a 
significant  amount,  the  individual  or 
entity  could  be  determined  to  be 
actively  engaged  in  farming.  It  was  the 
intent  of  the  proposed  rule  that  leased 
land  and  equipment  could  be  used  to 
meet  that  requirement  of  providing  land 
or  equipment  to  the  farming  operation. 
Accordingly,  these  suggested  changes 
are  not  necessary.  As  discussed  above, 
the  proposed  rule  has  been  amended  to 
provide  for  a  contribution  of  a 
combination  of  active  personal  labor 
and  active  personal  management  as 
discussed  at  §  1497.3  under  the 
definition  of  "significant  contribution." 

Section  1497.8  Joint  operations. 

Twelve  comments  were  received 
concerning  joint  operations  and  how 
their  members  can  be  considered  to  be 
actively  engaged  in  farming.  One 
commentator  felt  that  a  joint  operation 
should  not  be  considered  to  be  a  person 
for  payment  limitation  purposes. 

Another  commentator  suggested  that  the 
term  joint  operation  should  be  defined 
at  §  1497.3.  Several  comments  were 
received  that  expressed  concern  with 
requiring  each  partner  to  provide 
personal  labor  or  management  in  order 
for  that  partner  to  be  considered 
actively  engaged.  Many  of  these 
comments  suggested  that  if  this 
requirement  could  not  be  deleted,  relief 
should  be  provided  to  partnerships  that 
were  in  existence  prior  to  December  31, 
1985.  Many  commentators  stated  that 
they  believe  the  proposed  rule  requires 
that  each  partner  make  a  contribution  of 
capital,  land,  or  equipment  each  year  in 
order  for  that  partner  to  be  considered 
actively  engaged.  They  also  stated  that 
this  requirement,  which  the 
commentators  believe  is  found  at 
§  1497.8(c),  is  directly  contrary  to  the 
provisions  of  the  1985  Act. 

Since  the  1987  Act  amendments  do 
not  include  a  joint  operation  in  the 
definition  of  a  “person,”  neither  did  the 
proposed  rule.  The  proposed  rule 
defined  joint  operation  at  §  1497.8(a). 
The  1987  Act  amendments  specifically 
provide  that,  in  order  for  members  of 
joint  operations  to  be  considered 
actively  engaged,  they  had  to  make  “a 
significant  contribution  of  active 
personal  labor  or  active  personal 
management.”  There  is  no  statutory 
authority  which  would  allow  one 
member  of  a  joint  operation  to  provide 
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either  active  personal  labor  or  active 
personal  management  on  behalf  of  all 
other  members  of  such  operation.  It  is 
the  intent  of  the  1987  Act  amendments 
that  each  person  be  actively  engaged  in 
farming  each  year  that  a  person  receives 
a  payment.  This  means  that  each  year 
each  person  must  make  the  required 
contributions  of  capital,  land,  or 
equipment  and  labor  or  management. 
However,  in  the  case  of  a  joint 
operation,  the  1987  Act  amendments 
provide  that  a  joint  operation  may  make 
a  contribution  of  capital,  land,  or 
equipment  on  behalf  of  its  members  and 
this  is  provided  for  in  the  proposed  rule. 
Accordingly,  it  has  been  determined  that 
this  section  of  the  proposed  rule  will  be 
adopted  without  change  except  that  the 
definition  of  "joint  operation”  will  be 
moved  from  this  section  to  §  1497.3. 

Section  1497.9  Limited  partnership  and 
corporations. 

Forty  comments  were  received  on  this 
section  of  the  proposed  rule.  Many 
commentators  said  that  the  proposed 
rule  was  overly  restrictive  because  the 
1987  Act  amendments  only  require  that: 
“*  *  *  members  collectively  make  a 
significant  contribution  of  personal 
labor  or  active  personal 
management  *  *  The  commentators 
felt  that  a  great  number  of  family 
corporations  would  be  adversely 
impacted  by  the  requirement  that  those 
providing  the  labor  or  management  had 
to  own  more  than  50  percent  of  the 
corporation.  Family  farm  corporations  in 
which  the  majority  stockholder  has 
retired  and  is  no  longer  providing  labor 
or  management  is  the  example  most 
often  cited.  One  commentator  suggested 
that  the  requirement  should  be 
“stockholders  with  at  least  50  percent  of 
the  stock”  rather  than  “more  than  50 
percent.”  Several  commentators  felt  that 
stockholders  in  a  corporation  should 
each  receive  a  payment  in  the  same 
manner  that  partners  in  a  general 
partnership  do  instead  of  making  the 
corporation  a  person  and  limiting  it  to 
one  payment.  Other  commentators  felt 
that  considering  a  stockholder  that  owns 
more  than  50  percent  of  the  corporation 
together  as  one  with  the  corporation 
was  not  fair  and  equitable. 

One  of  the  major  purposes  of  the 
amendments  to  the  1985  Act  which  were 
made  by  the  1987  Act  was  to  reduce  the 
proliferation  of  new  “persons”  for 
payment  limitation  purposes.  To  allow 
one  individual  with  a  minority  interest 
in  a  corporation  to  provide  all  of  the 
labor  or  management  clearly  violates 
the  intent  of  the  1987  Act  amendments 
and  would  encourage  the  creation  of 
more  corporations  simply  to  receive 
government  payments.  As  amended,  the 


1985  Act  defines  a  person  to  include  a 
corporation  and  not  to  include  a 
partnership.  With  respect  to 
corporations  and  shareholders,  the 
proposed  rule  retains  the  same 
provisions  which  were  used  in  prior 
years  to  consider  a  stockholder  and  a 
corporation  as  one  “person"  when  the 
stockholder  held  a  majority  interest  in 
the  corporation.  In  order  to  reflect  this 
continued  treatment  of  corporations,  a 
determination  has  been  made  to  change 
the  proposed  rule  to  provide  that 
stockholders  holding  at  least  50  percent 
of  the  interest  in  the  corporation  or 
limited  partnership  must  be  providing 
active  personal  management  or  active 
personal  labor  rather  than  stockholders 
holding  greater  than  50  percent  as  the 
proposed  rule  provided.  The  proposed 
rule  has  also  been  changed  to  provide 
that  limited  partnerships,  corporations, 
and  other  similar  entities  may 
compensate  their  members  for  the  labor 
or  management  which  such  members 
contribute  to  meet  the  requirements  for 
the  entity  to  be  actively  engaged  in 
farming. 

Section  1497.10  Irrevocable  trusts. 

Several  of  the  21  comments  received 
on  this  section  of  the  proposed  rule 
stated  that  both  the  trustee  and  the 
beneficiaries  should  be  eligible  to 
provide  active  personal  labor  or  active 
personal  management  to  enable  the  trust 
to  be  considered  actively  engaged  in 
farming  because  in  many  cases  the 
beneficiaries  are  minors  or  the  trust 
provides  that  the  trustee  shall  manage 
the  business  of  the  trust.  One 
commentator  expressed  confusion  at  the 
use  of  the  term  "beneficiary”  in  the 
proposed  rule  because  it  was  unclear 
whether  we  intended  this  to  mean 
“income  beneficiary"  or  “remainder 
beneficiary.” 

The  1987  Act  amendments  require  that 
a  person  must  be  actively  engaged  in 
farming  in  order  to  receive  certain 
payments.  In  an  irrevocable  trust,  the 
beneficiaries  are  the  ultimate  recipients 
of  the  payments  and,  therefore,  should 
be  the  individuals  who  must  be  actively 
engaged  in  farming.  Accordingly,  this 
portion  of  the  proposed  rule  is  retained. 
It  was  the  intent  of  the  proposed  rule  to 
provide  that  the  term  beneficiary  apply 
to  an  income  beneficiary  and  not  a 
remainder  beneficiary.  Therefore,  the 
proposed  rule  is  changed  to  clarify  that 
references  to  “beneficiaries”  refers  to 
“income  beneficiaries.” 

Section  1497.11  Revocable  trusts. 

Seven  respondents  made  comments 
on  this  section  of  the  proposed  rule.  One 
respondent  felt  that  a  revocable  trust 
and  its  grantors  should  be  treated  as  a 


general  partnership  and  its  partners. 

This  particular  comment  is  discussed  in 
detail  under  the  comments  on  the 
definition  of  “person."  Other 
respondent's  comments  were  very 
similar  to  the  ones  received  on 
irrevocable  trusts  with  respect  to 
allowing  the  trustee  to  provide  labor 
and  management  to  enable  the  trust  to 
meet  the  actively  engaged  in  farming 
requirement. 

For  the  above  discussed  reasons,  with 
just  minor  clarification  changes,  this 
section  of  the  proposed  rule  is  adopted 
without  change. 

Section  1497.12  Estates. 

Sixteen  comments  were  received  on 
this  section  of  the  proposed  rule. 
Comments  were  received  which  stated 
that  if  the  deceased  would  have  been 
actively  engaged  in  farming  that  the 
estate  should  automatically  be 
considered  to  be  actively  engaged. 

Other  commentators  felt  that  because  a 
heir  and  the  deceased  would  have  been 
combined,  there  was  no  reason  to 
combine  such  heir  with  the  estate. 
Another  comment  stated  that  the 
combination  should  only  last  for  one 
year.  Still  another  commentator  asked 
how  long  the  combination  or  separation 
would  last.  One  commentator  felt  that 
estates  should  be  treated  the  same  as 
irrevocable  trusts.  Another  commentator 
felt  the  estate  rules  as  proposed  were 
reasonable  and  fair. 

In  developing  the  proposed  rule,  every 
attempt  was  made  to  be  fair  and 
equitable  to  the  heirs  of  an  estate. 
Accordingly,  the  proposed  rule  assumed 
that  an  estate  would  not  be  held  open 
simply  for  the  purposes  of  receiving  a 
program  payment  because  there  are 
valid  reasons,  including  tax 
consequences,  which  would  ensure  that 
the  estate  be  closed  timely.  In 
determining  that  the  estate  should  be 
combined  with  whomever  the  deceased 
would  have  been  combined,  it  was 
determined  that  such  an  action  would 
provide  for  the  fair  and  equitable 
treatment  of  heirs,  since  the  same 
amount  of  payments  would  be  made  as 
would  have  been  made  if  the  deceased 
individual  had  lived.  A  determination 
has  been  made  to  adopt  the  provisions 
of  the  proposed  rule,  except  that  three 
years  after  the  individual  dies,  the 
estate  will  no  longer  be  considered  to  be 
actively  engaged  in  farming  unless,  on  a 
case  by  case  basis,  the  Deputy 
Administrator  determines  that  the  estate 
has  not  been  settled  primarily  for 
purposes  of  obtaining  program 
payments.  For  clarification  purposes,  the 
proposed  rule  has  been  reorganized. 
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Section  1497.13  Landowners. 

A  total  of  122  comments  were 
received  on  this  section  of  the  proposed 
rule.  Several  commentators  stated  that 
the  proposed  rule,  which  excluded 
members  of  partnerships  as  landowners 
when  the  land  was  deeded  to  the 
partnership,  was  grossly  unfair.  This 
provision  was  explained  in  example  2  of 
the  proposed  rule.  Other  comments 
received  expressed  a  lack  of  assurance 
as  to  how  the  landowner  provision 
might  apply  in  the  case  where  the 
ownership  interest  is  an  undivided 
interest  and  also  as  to  how  the  provision 
would  apply  for  other  entities,  such  as 
corporations,  trusts,  and  estates.  Still 
other  comments  stated  that  simply 
owning  land  should  not  entitle  owners 
to  payments  and  that  payments  should 
go  only  to  operators  and  not  to 
landowners.  A  few  commentators  stated 
that  they  were  in  favor  of  the  proposed 
rule. 

It  was  the  intent  of  the  proposed  rule 
that  any  “person”  who  owned  land 
would  be  subject  to  the  landowner 
provision.  This  means  that  the  provision 
will  apply  to  corporations,  irrevocable 
trusts,  estates  and  all  entities  meeting 
the  definition  of  a  "person."  Also,  since 
in  the  case  of  ownership  in  undivided 
interest  title  to  the  land  lies  with  those 
that  have  the  undivided  interest,  those 
individuals  would  be  eligible  to  use  the 
provision.  In  the  case  of  a  joint 
operation  (such  as  a  general 
partnership)  holding  title  to  the  land,  the 
individual  partners  would  not,  under  the 
proposed  rule,  be  eligible  to  use  the 
landowner  provision.  This  portion  of  the 
proposed  rule  was  based  on  the  premise 
that  a  general  partnership  does  not  meet 
the  definition  of  a  “person.”  However,  in 
order  to  provide  for  the  fair  and 
equitable  treatment  of  joint  operations, 
a  determination  has  been  made  to 
change  the  proposed  rule  to  provide  that 
members  of  a  joint  operation  that  owns 
land  may  use  the  landowner  provision  if 
documentation  is  provided  which 
indicates  upon  dissolution  of  the  joint 
operation,  the  title  to  the  land  owned  by 
the  joint  operation  will  revert  to  the 
individual  members. 

Section  1497.14  Family  members. 

Sixteen  comments  were  received 
concerning  this  section.  Some  comments 
indicated  that  the  regulations  should 
make  it  easier  to  bring  family  members 
into  a  farming  operation  and  make  them 
eligible  for  payments.  Other 
commentators  felt  that  farmers  should 
not  be  allowed  to  let  their  offspring 
provide  a  minimum  amount  of  labor  and 
automatically  qualify  for  payments. 
Some  commentators  felt  there  was  a 


need  to  clarify  that  individuals  or 
entities  other  than  family  members  can 
have  a  part  in  a  farming  operation  and 
still  have  family  members  use  this 
provision  to  be  considered  to  be  actively 
engaged  in  farming  so  long  as  a  majority 
of  the  members  of  the  operation  are 
members  of  the  family.  A  number  of 
comments  were  received  which  agreed 
with  the  change  in  the  rules  regarding 
family  members. 

The  1987  Act  amendments  specifically 
provide  for  a  relaxation  in  the  financing 
rules  as  the  rules  are  applied  to  family 
farming  operations  and  generally 
provide  for  overall  relaxation  of 
payment  limitation  provisions  in  order 
to  provide  greater  flexibility  to  family 
farming  operations  desiring  to  bring 
additional  family  members  into  such 
farming  operation.  Accordingly,  these 
provisions  of  the  proposed  rule  are 
adopted  without  change.  For  clarity,  the 
final  rule  provides  the  family  member 
provision  is  applicable  to  a  farming 
operation  conducted  by  persons. 

Section  1497.16  Cash  rent  tenants. 

Many  of  the  39  comments  received 
concerning  this  section  stated  that  the 
requirement  that  equipment  not  be 
leased  from  the  landowner  was  very 
unfair.  Commentators  felt  this  provision 
was  overly  restrictive  and  not  required 
by  the  1987  Act  amendments.  Several 
commentators  suggested  that,  if  the 
equipment  is  leased  at  a  fair  market 
value  in  an  arms  length  transaction,  the 
tenant  should  be  able  to  lease  the 
equipment  from  anyone,  including  the 
landowner.  Another  commentator  felt 
that  the  prohibition  on  leasing  the 
landowner’s  equipment  should  not  apply 
to  equipment  that  would  normally  go 
with  the  land,  such  as  irrigation 
equipment.  Other  commentators  felt 
providing  labor  and  equipment  through 
a  custom  farmer  should  be  acceptable. 
Still  other  commentators  felt  that  the 
landlord  and  tenant  should  only  be 
combined  on  the  farm  where  the  tenant 
had  not  supplied  the  equipment  and  not 
on  other  farms  where  the  two  might  be 
working  together.  Other  commentators 
expressed  a  concern  that  a  contribution 
of  equipment  should  not  be  necessary  if 
the  tenant  was  providing  capital  and 
management. 

Because  of  abuses  in  the  past,  the 
requirement  that  a  cash  rent  tenant 
provide  equipment  along  with  capital 
and  management  is  required  by  the  1987 
Act  amendments.  Some  of  the  abuses  in 
the  past  included  using  the  owner's 
equipment  to  farm  the  cash  rented  land 
and  leasing  the  equipment  at  rates  that 
were  lower  than  the  fair  market  value  of 
such  leasing.  However,  after  receiving 
these  comments,  it  has  been  determined 


that  the  proposed  rule  is  overly 
restrictive.  Accordingly,  the  final  rule 
provides  that  the  equipment  may  be 
leased  from  the  landowner  as  long  as  it 
is  leased  at  the  fair  market  value. 

For  clarification  purposes,  the  final 
rule  also  provides  that,  if  equipment  is 
leased  from  the  same  individual  who  is 
providing  hired  labor  to  the  farming 
operation,  the  contracts  must  be  two 
separate  contracts  with  terms  that 
reflect  the  fair  market  value  of  the 
leased  equipment  and  hired  labor.  Such 
a  tenant  must  also  exercise  complete 
control  over  the  use  of  the  leased 
equipment  during  the  crop  year. 

Section  1497.17  Persons  not  considered 
to  be  actively  engaged  in  farming. 

Four  comments  were  received  on  this 
section  of  the  proposed  rule. 

Respondents  stated  that  a  guaranteed 
crop  share  lease  is  the  same  as  a  cash 
lease.  It  was  intended  that  such 
treatment  be  afforded  guaranteed  share 
leased.  Accordingly,  for  clarity,  this 
suggested  change  is  adopted. 

Section  1497.18  Changes  in  farming 
operations. 

Twenty  comments  and  suggestions  on 
this  section  of  the  proposed  rule  were 
received.  Many  respondents  stated  that 
the  rules  as  they  are  proposed  would 
eliminate  reorganizations  which  are 
done  for  good  business  reasons  other 
than  for  meeting  the  requirements  of  this 
part.  Other  respondents  felt  that  any 
reference  requiring  land  which  is 
brought  into  a  farming  operation  to  have 
crop  acreage  bases  normal  for  the  area 
should  be  eliminated.  Still  others  stated 
that  acceptable  changes  for  meeting  this 
provision  should  include  those  changes 
already  contained  in  current  ASCS 
operating  procedure.  A  few  respondents 
felt  there  is  a  need  to  clarify  that  only 
farm  operations  increasing  the  number 
of  persons  have  to  meet  the 
requirements  of  this  provision.  Several 
respondents  stated  that  the 
requirements  for  an  increase  in  acreage 
to  meet  this  provision  should  be  the 
lesser  of  20  percent  or  the  acreage  which 
is  required  to  increase  the  program 
payments  which  will  be  earned  by  the 
additional  person.  Respondents  also 
stated  that  if  a  person  meets  the 
substantive  change  requirement  in  one 
year,  but  for  a  different  reason  the 
person  is  not  determined  to  be  actively 
engaged  in  farming,  such  person  should 
not  have  to  meet  the  substantive  change 
requirement  again  once  they  are 
determined  to  be  actively  engaged  in 
farming.  A  few  respondents  felt  that  a 
change  from  share  rent  to  cash  rent 
should  meet  this  requirement. 
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In  the  past,  changes  have  been  made 
by  persons  to  meet  the  substantive 
change  requirement  which  in  essence 
were  paper  changes  in  which  the  same 
people  farmed  the  same  land  with  the 
same  equipment.  The  proposed  rule 
attempted  to  tighten  some  provisions 
where  there  have  been  abuses  in  the 
past,  such  as  with  the  dissolution  of  an 
entity,  the  change  in  ownership  of 
equipment  or  land,  and  a  change  from  a 
share  rent  situation  to  a  cash  rent 
situation.  It  was  the  intention  of  the 
proposed  rule  that  only  farm  operations 
that  are  increasing  the  number  of 
persons  who  would  be  eligible  to 
receive  payments  would  have  to  meet 
this  requirement.  It  was  also  intended 
that  if  a  person  meets  this  requirement 
in  one  year,  but  for  a  different  reason 
the  person  is  not  considered  to  be 
actively  engaged  in  farming,  the  farming 
operation  subsequently  would  not  have 
to  meet  the  substantive  change 
requirement  again  if  such  person  is  later 
determined  to  be  actively  engaged  in 
farming. 

In  order  to  provide  equitable 
treatment  of  farming  operations  which 
have  expanded  for  legitimate  reasons,  a 
determination  has  been  made  to  expand 
the  number  and  type  of  changes  which 
meet  this  requirement  to  include  the 
change  in  ownership  of  land  or 
equipment  as  long  as  the  amounts  of 
land  or  equipment  which  are  changing 
ownership  are  commensurate  with  the 
shares  of  the  new  persons  being 
recognized  in  the  farming  operation. 
Accordingly,  §  1497.18  of  the  proposed 
rule  is  changed  to  reflect  these  changes. 

Section  1497.19  Husband  and  wife. 

Forty-three  comments  were  received 
on  this  section  of  the  proposed  rule. 
Many  commentators  in  general  felt  that 
a  farm  wife  should  be  considered  as  a 
separate  person  if  she  maintained  her 
farming  operation  separate  from  her 
husband's  farming  operation.  Other 
commentators  felt  that  the  proposed  rule 
did  not  go  far  enough  in  recognizing 
farm  wives  as  persons.  Some  felt  that 
wives  should  be  separate  persons  in  all 
cases.  Some  felt  that  they  should  never 
be  considered  to  be  separate  persons. 

The  1987  Act  amendments  specifically 
set  forth  the  conditions  where  a 
husband  and  wife  can  be  considered  to 
be  separate  persons.  These  conditions 
are  set  forth  in  the  proposed  rule. 
Accordingly,  this  section  of  the 
proposed  rule  has  been  adopted  without 
change. 

Section  1497.22  Indian  tribal  ventures. 

Three  comments  were  received  which 
stated  that  allowing  the  certification  by 
the  Bureau  of  Indian  Affairs  or  the  tribal 


council  to  apply  only  to  owned  land  was 
overly  restrictive  and  contrary  to 
congressional  policy. 

The  1985  Act,  as  amended,  provides 
that  all  persons,  including  Indians,  are 
subject  to  these  limitations.  However, 
prior  regulations  have  recognized  that 
payments  to  tribal  ventures  can  be 
expedited  through  the  certification 
procedure.  In  order  to  prevent  program 
abuse,  the  proposed  rule  provides  this 
exemption  only  to  tribal  owned  land. 
However,  this  section  of  the  proposed 
rule  has  been  modified  to  clarify  that 
Indian  tribal  trust  lands  are  covered 
under  the  certification  provision. 

Section  1497.23  States,  political 
subdivisions,  and  agencies  thereof. 

Three  comments  were  received  which 
expressed  discontent  with  the  proposed 
rule.  They  stated  that  the  social  and 
economic  impact  on  States  was  not 
considered. 

The  proposed  rule  reflects  the  intent 
of  Congress  to  consider  a  State  and  all 
of  its  subdivisions  to  be  one  person. 
Accordingly,  this  portion  of  the 
proposed  rule  is  not  changed. 

Section  149724  Scheme  or  device. 

One  of  the  two  comments  received  on 
this  section  of  the  proposed  rule 
suggested  that  individuals  that  were 
found  guilty  of  a  scheme  or  device 
should  be  banned  from  the  program  for 
three  years.  The  other  respondent 
expressed  that  the  section  was 
somewhat  unclear  in  that  §  1497.24  (a) 
and  (b)  seemed  to  be  applying  two 
different  standards. 

The  purpose  of  §  1497.24(a)  is  to 
continue  the  prior  policy  of  withholding 
payments  in  the  current  year  in  the 
event  a  scheme  or  device  has  been 
employed  to  avoid  these  regulations. 
This  paragraph  provides  some  examples 
of  the  type  of  actions  which  are 
considered  to  be  a  scheme  or  device. 

The  language  in  §  1497.24(b)  is  taken 
directly  from  the  1987  Act  amendments 
and  provides  the  authority  to  determine 
that  an  individual  shall  be  ineligible  to 
receive  payments  for  two  years  if  the 
individual  is  found  to  have  employed  a 
scheme  or  device  to  avoid  payment 
limitation  provisions.  Accordingly,  this 
section  of  the  proposed  rule  is  adopted 
without  change. 

Section  1497.25  Joint  and  several 
liability. 

Two  comments  were  received  on  this 
section  of  the  proposed  rule.  Both 
respondents  stated  that,  if  one  member 
of  a  combined  “person”  could  be  readily 
identified  as  the  party  who  failed  to 
comply  with  these  regulations,  such 
party  should  be  the  party  held  liable  for 


any  refunds  of  excess  payments.  Also, 
in  the  case  of  a  cash  rent  tenant  who 
does  not  provide  equipment  or  labor, 
this  provision  could  be  used  to  impose 
liability  on  an  individual  who  was  a 
landowner  who  had  no  interest  in  any 
payments  at  any  time. 

The  purpose  of  this  section  is  to 
provide  authority  to  protect  the  interest 
of  the  government  in  the  case  of  excess 
payments  being  made.  Since  all 
producers  who  farm  with  other 
producers  have  voluntarily  elected  to 
engage  in  the  benfits  which  are  derived 
from  such  an  operation,  it  has  been 
determined  that  such  producers  should 
be  responsible  for  ensuring  that  all 
required  program  provisions  are 
followed  by  all  producers  on  the  farm. 
Accordingly,  this  section  of  the 
proposed  rule  is  adopted  without 
change. 

Section  1497.26  Equitable  adjustments. 

Eight  comments  were  received  on  this 
section  of  the  proposed  rule. 

Respondents  to  this  section  of  the 
proposed  rule  commented  that  the 
provision  which  states  that 
"reorganizations  that  do  not  result  in  an 
increase  in  payments"  ensures  that 
there  is  no  relief  available  under  this 
provision.  Other  respondents  felt  that 
relief  should  be  available  when  the 
current  payment  limitation  rules  are 
applied  to  farms  that  have  been  in 
existence  for  ten  years  or  more. 

The  purpose  of  this  section  is  to 
provide  for  a  transition  from  the 
regulations  at  7  CFR  Part  795  to  the  rules 
at  7  CFR  Part  1497.  The  section  provides 
that  if  an  individual  or  entity  takes 
action  in  good  faith  (Hi  the  action  or 
advice  of  authorized  employees  of  the 
Department,  the  Deputy  Administrator 
may  grant  relief  to  the  extent  the  Deputy 
Administrator  deems  necessary.  It  also 
provides  that  strict  interpretation  of  the 
substantive  change  rules  found  at 
§  1497.18  may  be  waived  with  respect  to 
a  reorganization  of  a  farming  operation 
which,  if  not  reorganized,  would  result 
in  the  decrease  of  the  number  of  eligible 
persons  under  the  new  regulations  so 
long  as  the  reorganization  does  not 
increase  the  number  of  eligible  persons 
above  the  number  which  would 
otherwise  have  been  determined  under  7 
CFR  Part  795  prior  to  the  reorganization. 
Accordingly,  this  section  of  the 
proposed  rule  is  adopted  without 
change. 

Section  1497.27  Appeals. 

Most  of  the  16  comments  received 
regarding  this  section  of  the  proposed 
rule  stated  that  it  was  unfair  to  penalize 
an  appellant  by  completely  eliminating 
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the  time  limits  imposed  by  this  section 
simply  because  the  appellant  requests 
more  time  or  a  postponement  of  the 
hearing.  Most  respondents  felt  that  it 
would  be  more  equitable  to  impose  the 
time  restraints  when  the  hearing  is 
actually  held.  Other  comments  stated 
that  the  1987  Act  amendments  also 
provided  that  a  time  limit  should  be 
placed  on  the  amount  of  time  a  county 
ASC  committee  has  to  make  an  initial 
person  determination  before  the  appeal 
process  is  even  started. 

Once  a  hearing  has  been  scheduled 
for  a  person,  any  delay  or  postponement 
will  adversely  affect  other  producers, 
awaiting  a  hearing.  Accordingly,  this 
section  of  the  proposed  rule  is  adopted; 
however,  the  proposed  rule  has  been 
changed  at  §  1497.2  to  require  that  the 
county  ASC  committees  shall  make 
actively  engaged  in  farming  and  person 
determinations  within  60  days  after  the 
producer  files  the  required 
documentation  for  these  determinations. 

Part  1498 — Foreign  Persons  Ineligible 
for  Program  Benefits 

The  Department  received  39 
comments  from  several  sources  on  Part 
1498  of  the  proposed  rule.  Four  of  the 
comments  were  received  from  foreign 
governments  and  they  were  opposed  to 
the  proposed  rule.  All  of  these  foreign 
governments  expressed  concern  that 
they  were  being  discriminated  against 
with  this  rule  and  that  it  might  be  in 
violation  of  several  international 
treaties.  The  proposed  rule  implements 
the  clear  Congressional  intent  expressed 
in  the  1987  Act.  Accordingly,  except  for 
editorial  changes  for  the  purpose  of 
clarification,  the  proposed  rule  found  at 
7  CFR  Part  1498  is  adopted  without 
change. 

Part  704 — Conservation  Reserve 
Program  and  Part  795 — Payment 
Limitation 

Conforming  amendments  are  also 
made  to  7  CFR  Parts  704  and  795  to 
make  reference  to  new  7  CFR  Parts  1497 
and  1498. 

Summary  of  Provisions  of  Final  Rule 

Section  1301  of  the  1987  Act  amended 
the  1985  Act  by  adding  a  new  section 
1001A  to  provide  that:  (1)  An  individual 
who  receives  specified  farm  program 
payments  may  not  also  hold  directly  or 
indirectly  substantial  beneficial 
interests  in  more  than  two  entities,  as 
defined  in  section  1001(5)(B)(i)(II)  of  the 
1985  Act,  which  are  engaged  in  farming 
operations  that  receive  such  payments; 
and  (2)  such  an  individual  who  does  not 
receive  such  payments  may  not  hold 
directly  or  indirectly  substantial 
beneficial  interests  in  more  than  three 


such  entities  as  defined  in  section 
1001(5)(B)(i)(II)  of  the  1985  Act.  If  an 
individual  owns  a  substantial  beneficial 
interest  in  excess  of  the  permitted 
number  of  entities,  the  payment  which  is 
made  to  the  "excess"  entity  is  reduced 
by  an  amount  that  bears  the  same 
relation  to  the  full  payment  that  the 
individual’s  beneficial  interest  in  the 
entity  bears  to  all  beneficial  interests  in 
the  subject  entity. 

In  order  for  an  individual  or  entity  to 
be  made  aware  of  these  limitations, 
section  100lA(a)(2)  of  the  1985  Act 
provides  that  an  entity  receiving  a 
specified  payment  must  notify  each 
individual  or  entity  that  holds  a 
substantial  beneficial  interest  in  such 
entity  of  these  provisions.  In  addition, 
each  affected  individual  must  notify  the 
Secretary  of  Agriculture  of  those  entities 
which  are  to  be  considered  eligible  to 
receive  payments.  Failure  of  the  affected 
person  to  provide  the  required 
notification  will  result  in  the  reduction 
of  payments  commensurate  with  the 
individual’s  or  entity’s  share  in  the 
subject  entity. 

Accordingly,  the  final  rule  sets  forth  at 
7  CFR  1491.3  the  definitions  of  the  terms 
“permitted  entity,”  “person,"  and 
“substantial  beneficial  interest.”  A 
permitted  entity  would  be  an  entity 
which  is  designated  annually  by  an 
individual  who  is  eligible  to  receive 
payments  which  are  subject  to  the 
payment  limitation  provisions  of  the 
1985  Act. 

Generally,  a  person  would  be  defined 
as  an  individual,  corporation,  joint  stock 
company,  association,  limited 
partnership,  irrevocable  trust,  charitable 
organization  or  similar  entity  including 
any  individual  or  entity  participating  in 
a  farming  operation  as:  a  partner  in  a 
general  partnership;  a  participant  in  a 
joint  venture;  or  a  participant  in  a 
similar  entity.  A  State,  political 
subdivision  and  agencies  thereof  would 
also  be  considered  to  be  one  person. 

A  substantial  beneficial  interest 
would  be  defined  as  an  interest  which, 
either  directly  or  indirectly,  results  in  an 
ownership  interest  of  10  percent  or 
more.  A  lesser  amount  would  be 
applicable  if  it  was  determined  that  a 
financial  arrangement  had  been 
established  for  the  purpose  of 
circumventing  the  provisions  of  7  CFR 
Part  1497. 

The  notification  procedure  applicable 
to  an  entity  receiving  a  payment  and 
those  individuals  and  entities  who  have 
a  substantial  beneficial  interest  in  such 
an  entity  is  set  forth  at  7  CFR  1497.5.  In 
accordance  with  7  CFR  1497.5,  under  the 
following  example,  the  following 
notifications  would  be  required. 


Agricultural  Incorporated 


Stockholder 

Ownership 

interest 

(percent) 

33*/3 

33  ‘/s 

33% 

A  Incorporated: 

50 

25 

25 

B  and  F  Partnership: 

50 

50 

Agricultural,  Inc.,  consisting  of  A,  Inc., 
B  and  F  Partnership,  and  Individual  C, 
must  inform  the  local  Agricultural 
Stabilization  and  Conservation  (ASC) 
Committee  of  the  stockholders  of 
Agricultural,  Inc.,  and  must  inform  each 
stockholder  of  the  “permitted  entity” 
provision. 

A,  Inc.,  consisting  of  Individual  A, 
Individual  D,  and  Individual  E  must 
inform  each  stockholder  of  the 
“permitted  entity”  provision.  Each 
stockholder  and  partner  must  then 
inform  the  local  ASC  committee  of  their 
selected  entities  for  payment. 

B  and  F  Partnership,  consisting  of 
Individual  B  and  Individual  F  must 
inform  each  partner  of  the  "permitted 
entity”  provision  and  each  partner  must 
then  inform  the  local  ASC  committee  of 
their  selected  entities  for  payment. 

If  Individual  E,  a  stockholder  of  A, 

Inc.,  does  not  choose  A,  Inc.’s  interest  in 
Agricultural  Inc.,  as  a  “permitted 
entity,"  the  payments  made  to 
Agricultural,  Inc.,  would  then  be 
reduced  by  Individual  E’s  ownership 
interest  in  A,  Inc.  For  example,  if 
Agricultural,  Inc.,  is  eligible  to  receive 
$50,000,  the  33  Va  interest  of  A,  Inc.,  in 
Agricultural,  Inc.,  would  be  $16,665. 
Individual  E’s  25  percent  interest  in  the 
$16,665  would  be  $4,166.  Therefore, 
Agricultural,  Inc.,  would  be  eligible  to 
receive  $45,834. 

Section  1302  of  the  1987  Act  amended 
the  1985  Act  by  providing  in  section 
100lA(b)  of  the  1985  Act  that  in  order  for 
a  person  to  be  eligible  to  receive 
specified  payments  such  person  must  be 
actively  engaged  in  farming.  In  order  for 
an  individual,  including  an  individual 
who  is  a  partner  in  a  general  partnership 
or  a  participant  in  a  joint  venture,  to  be 
considered  to  be  actively  engaged  in 
farming  the  individual  must  make  a 
significant  contribution  to  the  farming 
operation  of:  (1)  Capital,  equipment,  or 
land,  and  (2)  active  personal  labor  or 
active  personal  management.  , 

With  respect  to  limited  partnerships, 
corporations,  and  similar  entities,  the 
entity  must  make  a  significant 
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contribution  of  capital,  equipment,  or 
land  to  the  farming  operation  and  the 
stockholders  or  participants  must 
collectively  make  a  significant 
contribution  of  active  personal  labor  or 
active  personal  management. 

Special  provisions  are  applicable  to 
landowners,  family  members,  and 
sharecroppers  so  long  as  their 
contributions  are  at  risk  and 
commensurate  with  the  persons’  share 
of  the  profits  and  losses  from  such 
operation.  The  special  provisions  for 
landowners  do  not  include  landlords 
who  do  not  own  the  land  which  is  part 
of  the  farming  operation.  Such  landlords 
must  contribute  active  personal  labor 
and/ or  active  personal  management  to 
be  considered  to  be  actively  engaged  in 
farming.  Landowners  who  contribute 
owned  land  to  a  farming  operation  in 
return  for  a  share  rent  of  the  crop 
produced  on  the  farm  or  who  retain 
control  of  the  land  and  receive  all  of  the 
income  from  the  land  are  considered  to 
be  actively  engaged  in  farming. 

Similarly,  a  sharecropper  who  makes  a 
significant  contribution  of  active 
personal  labor  to  the  farming  operation 
and  who  receives  a  specified  share  of 
the  crop  produced  on  the  farm  in 
payment  for  such  labor  is  considered  to 
be  actively  engaged  in  farming. 

Section  100lA(b)(3)(B)  of  the  1985  Act 
provides  that  with  respect  to  a  farming 
operation  conducted  by  persons,  a 
majority  of  whom  are  individuals  who 
are  family  members,  an  adult  family 
member  who  makes  a  significant 
contribution  of  active  personal 
management  or  active  personal  labor 
shall  be  considered  to  be  actively 
engaged  in  farming  if  such  person’s 
contribution  to  the  farming  operation  is 
at  risk  and  is  commensurate  with  the 
person’s  share  of  the  profits  and  losses 
from  such  operation. 

Section  100lA(b)(4)  of  the  1985  Act 
provides  that  a  landowner  who  is 
contributing  land  to  the  farming 
operation  will  not  be  considered  to  be 
actively  engaged  in  farming  if  the 
landowner  receives  cash  rent  or  a  crop 
share  guaranteed  to  be  paid  as  rent. 

This  section  also  provides  that  any  other 
person  who  does  not  meet  the  actively 
engaged  requirements  for  individuals, 
entities,  landowners,  family  members,  or 
sharecroppers  shall  not  be  considered  to 
be  actively  engaged  in  farming. 

Accordingly,  7  CFR  1497.3  sets  forth 
the  following  definitions  which  will  be 
used  in  determining  whether  a  person  is 
actively  engaged  in  farming:  "active 
personal  labor;”  "active  personal 
management;"  "capital;"  "equipment;” 
“family  member;”  and  "land.”  7  CFR 
1497.6-1497.15  sets  forth  the  regulations 


which  will  be  used  to  determine  whether 
a  person  is  actively  engaged  in  farming. 

Section  1001(5)(B)(iii)  of  the  1985  Act 
provides  that,  with  respect  to  any 
married  couple,  the  husband  and  wife 
shall  be  considered  to  be  one  person. 
However,  any  married  couple  consisting 
of  spouses  who  prior  to  their  marriage 
were  separately  engaged  in  unrelated 
farming  operations  shall  be  treated  as 
separate  persons  with  respect  to  such 
operations  so  long  as  the  operations 
remain  separate.  Accordingly,  7  CFR 
1479.19  sets  forth  the  regulations  with 
respect  to  farming  operations  conducted 
by  a  husband  and  wife. 

The  regulations  currently  set  forth  at  7 
CFR  Part  795  with  respect  to  minor 
children,  charitable  organizations,  and 
Indian  tribal  ventures  are  generally  the 
same  as  the  regulations  set  forth  in  7 
CFR  Part  1497.  However,  7  CFR  1497.22 
provides  payments  to  Indian  tribal 
ventures  may  be  made  in  excess  of  the 
applicable  payment  limitation,  only 
with  respect  to  land  which  is  owned  by 
the  tribal  venture  or  held  in  trust  for  the 
tribal  council,  when  B1A  or  the  tribal 
council  certify  that  no  individual  Indian 
will  receive  more  than  the  applicable 
limitation. 

An  estate  is  currently  considered  to 
be  the  same  person  as  the  sole  heir  of 
the  estate.  7  CFR  1497.12  provides  that 
an  estate  would  be  a  separate  person  if 
the  heirs  or  the  personal  representative 
of  the  estate  make  a  significant 
contribution  of  active  personal  labor  or 
active  personal  management  and  the 
estate  makes  a  significant  contribution 
of  capital  equipment,  or  land.  An  estate 
will  not  be  considered  to  be  actively 
engaged  in  farming  after  three  years 
unless  the  heirs  or  the  personal 
representative  provide  evidence  that  the 
estate  is  still  in  effect  for  substantive 
reasons  unrelated  to  the  application  of 
the  payment  limitation  provisions.  In 
addition,  7  CFR  1497.12  provides  that  if 
the  deceased  would  have  been 
combined  with  another  person  for 
purposes  of  7  CFR  Part  1497,  such 
person  and  the  estate  will  continue  to  be 
combined. 

Section  1001(5ME]  of  the  1985  Act 
requires  that  a  change  in  a  farming 
operation  which  results  in  an  increase  in 
the  number  of  persons  must  be  bona  fide 
and  substantive.  Accordingly,  7  CFR 
1497.18  sets  forth  provisions  applicable 
to  changes  in  farming  operations. 

Section  1305(b)  of  the  1987  Act  provides 
that  the  Secretary  may  waive  these 
provisions  in  order  to  allow  for  the 
equitable  reorganization  of  farming 
operations  so  long  as  the  reorganization 
is  completed  prior  to  the  final  date  by 
which  producers  must  execute  a 


contract  to  participate  in  the  1989 
commodity  programs  and  the 
reorganization  will  not  result  in  an 
increase  in  the  amount  of  program 
payments.  Accordingly,  7  CFR  1497.26 
provides  that  the  Deputy  Administrator 
may  approve  such  reorganizations  as 
bona  fide  and  substantive  to  the  extent 
that  payments  are  not  increased. 

Section  1305(d)  of  the  1987  Act 
provides  that  this  part  shall  apply  to  all 
Conservation  Reserve  Program 
contracts  entered  into  on  or  after 
December  22, 1987.  However,  since  the 
final  rule  which  will  set  forth  the 
regulations  which  implement  this 
section  did  not  become  effective  until 
after  the  execution  of  such  contracts,  the 
provisions  of  7  CFR  Part  795  will  apply 
to  such  contracts  unless  the  producer 
elects  in  writing  to  use  the  provisions  of 
7  CFR  Part  1497  for  contracts  entered 
into  on  or  after  December  22, 1987  and 
before  August  1. 1988.  Accordingly,  7 
CFR  1497.1  provides  that  this  part  will 
apply  to  contracts  entered  into  with 
respect  to  the  program  specified  in  7 
CFR  1497.1(a)(3)  on  or  after  August  1, 
1988. 

Section  1001(7)  of  the  1985  Act 
provides  that  the  Secretary  shall 
establish  time  limits  for  the  various 
steps  involved  in  administrative  appeals 
with  respect  to  the  application  of  die 
maximum  payment  limitation 
provisions.  Accordingly,  7  CFR  1497.2(f) 
and  1497.27  set  forth  the  time  limits 
which  apply  to  initial  determinations 
and  disputes  rising  under  7  CFR  Part 
1497. 

In  accordance  with  the  final 
provisions  of  7  CFR  Part  1497,  the 
following  determinations  would  be 
made: 

Landowner 

Example  1.  Landowner  A  rents  land 
for  one-fourth  of  the  crop  to  Corporation 
B.  Landowner  A’s  share  of  the  profits  or 
losses  from  the  farming  operation  are 
commensurate  with  the  landowner’s 
contribution  to  the  operation  and  the 
contributions  are  at  risk. 

Determination.  Landowner  A  is 
considered  to  be  actively  engaged  in 
farming.  The  actively  engaged 
determination  for  Corporation  B  will  be 
determined  separately. 

Example  Z  AB  Partnership  consists  of 
Individual  A  and  Individual  B.  AB 
Partnership  owns  land  and  rents  the 
land  to  Individual  E  for  one-third  of  the 
crop.  The  general  partnership’s  share  of 
the  profits  or  losses  from  the  fanning 
operation  are  commensurate  with  the 
partnership’s  contribution  to  the 
operation  and  the  contributions  are  at 
risk. 
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Determination.  A  general  partnership 
is  not  considered  to  be  a  “person"  for 
payment  limitation  purposes  and, 
therefore,  would  not  be  considered  to  be 
actively  engaged  in  farming  with  respect 
to  the  landowner  provision.  However, 
Individual  A  and  Individual  B  may  be 
considered  actively  engaged  in  farming 
under  the  landowner  provision  if  the 
provisions  of  the  partnership  agreement 
provide  that  each  would  have  an 
interest  in  the  land  when  the  partnership 
is  dissolved.  If  any  partner  is  specified 
in  the  partnership  agreement  as  not 
receiving  a  share  of  the  land  when  the 
partnership  dissolves,  such  partner 
would  be  required  to  make  a  significant 
contribution  of  either  active  personal 
management  and/or  active  personal 
labor  in  order  to  be  considered  actively 
engaged  in  farming. 

Example  3.  Individual  A  is  the  owner 
and  operator  of  the  farm.  Individual  A 
hires  the  management  needed  for  the 
operation  from  a  management  company. 
Individual  A  hires  a  custom  farmer  for 
all  labor  that  is  needed  for  the  farm. 
Individual  A  borrows  capital  from  a 
source  who  has  no  interest  in  the  farm 
or  farming  operation. 

Determination.  Individual  A  is 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 

Example  4.  Corporation  B  owns  a 
farm  that  is  share  rented  to  another 
producer.  Corporation  B  does  not 
contribute  capital,  equipment,  active 
personal  labor  or  active  personal 
management  to  the  farming  operation. 

Determination.  Corporation  B  is 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 

Example  5.  Individual  C  owns  a  farm 
that  is  leased  on  a  share  rent  basis  to 
Producer  D.  Individual  C  also  rents  land 
owned  by  Corporation  A  on  a  share  rent 
basis.  On  the  farming  operation  rented, 
Individual  C  contributes  a  significant 
amount  of  capital  and  hires  all  the  labor 
and  management. 

Determination.  Individual  C  is 
considered  to  be  actively  engaged  in 
farming  with  respect  to  the  land  owned 
by  Individual  C.  However,  on  the 
farming  operation  Individual  C  rents, 
Individual  C  would  not  be  considered  to 
be  actively  engaged  in  farming  since 
such  individual  does  not  contribute  a 
significant  amount  of  either  active 
personal  labor  or  active  personal 
management. 

Example  6.  Individual  E,  Trust  F, 
Individual  G,  and  Estate  H  own  land 
each  with  a  25  percent  undivided 
interest.  All  land  owned  in  this  farming 
operation  is  leased  on  a  share  rent 
basis.  None  of  the  landowners 
contribute  capital,  equipment,  active 


personal  labor,  or  active  personal 
management  to  the  farming  operation. 

Determination.  Since  each  individual 
has  an  interest  in  the  land,  each  will  be 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 

■  Landlord 

Example  1.  Landowner  A  cash  leases 
land  to  Individual  B.  Individual  B 
subleases  the  land  to  Operator  C. 
Individual  B  contributes  land  and  does 
not  contribute  a  signiiicant  amount  oi 
active  personal  labor  or  active  personal 
management  to  the  farming  operation. 

Determination.  Individual  B  is  not 
actively  engaged  in  farming.  Individual 
B  cannot  be  considered  to  be  actively 
engaged  in  farming  due  to  the 
landowner  provision,  since  Individual  B 
is  a  landlord  and  not  a  landowner. 
Landowner  A  is  not  actively  engaged  on 
this  farming  operation  since  cash  rent  is 
received  for  the  use  of  the  land,  but  may 
be  actively  engaged  with  respect  to 
another  iarming  operation.  A  separate 
determination  will  be  made  for  Operator 
C. 

Example  2.  Individual  D  cash  leases 
land  from  Landowner  E.  Individual  D 
subleases  the  land  to  Producer  C  on  a 
share  rent  basis.  Individual  D 
contributes  the  land  and  active  personal 
management  to  the  farming  operation. 

Determination.  Since  Individual  D 
cash  rents  the  land,  Individual  D  cannot 
be  considered  to  be  a  landowner  and, 
therefore,  cannot  be  considered  actively 
engaged  in  farming  due  to  the 
landowmer  provision  but  must 
contribute  a  significant  amount  of  either 
active  personal  labor  or  active  personal 
management.  Since  Individual  D  has 
provided  a  significant  contribution  of 
land  and  active  personal  management, 
Individual  D  will  be  considered  to  be 
actively  engaged  in  farming.  A  separate 
determination  will  be  made  for  Producer 
C.  Landowner  E  is  not  considered  to  be 
actively  engaged  in  farming  with  respect 
to  this  farming  operation,  but  may  be 
actively  engaged  with  respect  to  another 
farming  operation. 

Individual 

Example  1.  Individual  Z,  a  producer, 
rents  1,500  acres  of  land  on  a  share  rent 
basis.  Individual  Z  owns  the  equipment 
and  contributes  at  least  50  percent  of  the 
producer’s  commensurate  share  of 
active  personal  labor  and  contributes 
100  percent  of  the  producer’s  active 
personal  management.  In  this  situation, 
Individual  Z’s  share  of  the  profits  or 
losses  from  the  farming  operation  are 
commensurate  with  the  contribution  to 
the  operation  and  the  contributions  are 
at  risk. 


Determination.  Individual  Z  is 
considered  to  be  actively  engaged  in 
farming. 

Example  2.  Individual  A  rents  land  on 
a  share  rent  basis.  Individual  A 
contributes  a  significant  amount  of 
leased  equipment  and  a  significant 
amount  of  active  personal  management 
to  the  farming  operation.  Capital  is 
borrowed  from  another  producer  on  the 
farm  at  the  prevailing  interest  rate.  The 
labor  needed  for  Individual  A’s  part  of 
the  farming  operation  is  hired. 

Individual  A’s  share  of  the  profits  or 
losses  from  the  farming  operation  are 
commensurate  with  Individual  A’s 
contribution  to  the  operation  and  the 
contributions  are  at  risk. 

Determination.  Individual  A  is 
considered  to  be  actively  engaged  in 
farming  since  Individual  A  contributes  a 
significant  amount  of  both  equipment 
and  active  personal  management.  A 
contribution  of  capital,  equipment,  or 
land  used  to  meet  the  significant 
contribution  provision  must  be  provided 
from  a  fund  or  account  separate  from 
that  of  any  individual  or  entity  who  has 
a  direct  or  indirect  interest  in  the  farm. 
The  fact  that  the  capital,  in  this 
example,  is  borrowed  from  a  person  that 
has  an  interest  in  the  farm  has  no 
bearing  on  the  significant  contribution 
requirement  since  capital  was  not  a 
contribution  to  meet  the  significant 
contribution  provision.  However,  if  the 
equipment  lease  was  financed  by  a 
producer  with  an  interest  in  the  farm, 
Individual  A  would  not  be  considered  to 
be  actively  engaged  in  farming  since 
none  of  the  contributions  were  provided 
from  a  fund  or  account  separate  from 
that  of  any  individual  or  entity  having  a 
direct  or  indirect  interest  in  the  farm. 

Example  3.  Individual  B  share  leases 
and  participates  in  the  Conservation 
Reserve  Program  on  a  farm  that  is 
owned  by  Landowner  C.  Individual  B 
contributes  a  significant  amount  of  both 
active  personal  labor  and  active 
personal  management  in  the  planting  of 
pine  trees  which  are  used  to  control 
erosion.  Individual  B  also  contributes  a 
significant  amount  of  capital  by  paying 
the  cost  of  the  trees  that  is  not  covered 
by  the  cost  share  practice  or  Landowner 
C.  Individual  B  also  hires  some  labor  to 
plant  the  pine  trees. 

Determination.  Individual  B  is 
considered  to  be  actively  engaged  in 
farming  since  such  individual 
contributes  capital,  and  active  personal 
labor  and  active  personal  management. 
Landowner  C  is  also  considered  to  be 
actively  engaged  in  farming  on  the  basis 
that  C  is  a  landowner. 

Example  4.  Individual  W  provides 
water  with  respect  to  a  rice  crop 
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produced  on  Individual  Z’s  farming 
operation.  Individual  W  owns  the 
equipment  needed  to  pump  and  apply 
the  water  for  the  rice  crop  and 
determines  when  to  apply  the  water. 
Individual  W  receives  a  share  of  the  rice 
crop  in  payment  for  the  application  of 
water  to  the  rice  crop.  In  this  situation. 
Individual  W’s  share  of  the  profits  or 
losses  from  the  farming  operation  are 
commensurate  with  the  contribution  to 
the  operation  and  the  contributions  are 
at  risk. 

Determination.  Individual  W  is 
considered  actively  engaged  in  farming 
since  Individual  W  has  provided  a 
significant  contribution  of  equipment 
and  active  personal  management. 

Sharecropper 

Example  1.  Individual  Y  provides 
labor  for  Landowner  Z  on  500  acres  of 
rice  in  exchange  for  a  share  of  the  crop. 
Individual  Y  only  contributes  active 
personal  labor  to  the  farming  operation. 
Landowner  Z  provides  Individual  Y  with 
housing,  equipment,  and  with  credit  for 
food,  seed,  chemicals,  fertilizer,  and  fuel. 
Individual  Y  also  receives  a  cash 
advance  that  will  be  set  off  from  the 
proceeds  of  the  crop  after  harvest. 

Determination.  Individual  Y  is 
considered  to  be  actively  engaged  in 
farming  since  Individual  Y  is  a 
sharecropper.  Landowner  Z  is 
considered  to  be  actively  engaged  in 
farming  since  Z  is  a  landowner. 

Joint  Operation 

Example  1.  Partnership  AB  farms 
2,000  acres  of  land.  The  partnership 
owns  the  equipment  and  the  individual 
partners  provide  at  least  50  percent  of 
their  commensurate  share  of  active 
personal  labor  and  a  significant  amount 
of  active  personal  management.  Each 
partner’s  share  of  the  profits  or  losses 
from  the  farming  operation  are 
commensurate  with  the  partner’s 
contribution  to  the  operation  and  their 
contributions  are  at  risk. 

Determination.  Partner  A  and  Partner 
B  are  considered  to  be  actively  engaged 
in  farming. 

Example  2.  Partnership  CD  farms 
2,000  acres  of  land.  Each  of  the 
individual  partners  contribute  a 
significant  amount  of  both  capital  and 
active  personal  management  to  the 
farming  operation.  Labor  is  hired. 
Equipment  and  land  are  rented  from 
third  parties.  Each  partner’s  share  of  the 
profits  or  losses  from  the  farming 
operation  are  commensurate  with  the 
partner’s  contribution  to  the  operation 
and  their  contributions  are  at  risk. 

Determination.  Partner  C  and  Partner 
D  are  considered  to  be  actively  engaged 
in  farming. 


Example  3.  Partnership  X  consists  of  3 
partners  who  are  Corporation  D, 
Individual  A.  and  Partnership  BC. 
Corporation  D  provides  a  significant 
amount  of  capital  to  the  farming 
operation  and  a  significant  amount  of 
active  personal  management. 

Corporation  D  finances  Individual  A’s 
equipment  contribution  at  the  prevailing 
interest  rate.  Individual  A  also 
contributes  the  use  of  Individual  A’s 
owned  land  and  a  significant  amount  of 
active  personal  labor.  Partnership  BC 
contributes  most  of  the  equipment  used 
in  the  farming  operation  and  Partners  B 
and  C  contribute  a  significant  amount  of 
both  active  personal  labor  and  active 
personal  management. 

Determination.  Assuming  that  each 
partner’s  share  of  Partnership  X  is 
commensurate,  Corporation  D, 

Individual  A,  and  partnership  members 
B  and  C  are  each  considered  to  be 
actively  engaged  in  farming.  Despite  the 
fact  that  individual  A  is  financed  by 
Corporation  D  for  the  equipment 
contribution,  Individual  A  is  considered 
to  be  actively  engaged  in  farming 
because  of  the  significant  contribution 
of  land  and  active  personal  labor  to  the 
farming  operation. 

Example  4.  Partnership  ABC  consists 
of  3  partners.  Each  of  the  partners  claim 
a  one  third  share  of  the  partnership. 
Partner  A  provides  a  significant  amount 
of  owned  equipment  and  a  significant 
amount  of  active  personal  labor.  Partner 
B  provides  a  significant  amount  of 
capital  and  a  significant  amount  of 
active  personal  labor.  Partner  C 
provides  a  significant  amount  of 
equipment  and  a  significant  amount  of 
active  personal  labor  and  active 
personal  management.  Partner  B  and 
Partner  C's  contribution  to  the 
partnership  are  commensurate  with 
their  claimed  shares  of  the  partnership. 
Partner  B  had  informed  the  county  ASC 
committee  that  Partner  B  was  going  to 
loan  Partner  A  capital,  at  the  prevailing 
interest  rate,  so  that  Partner  A  could 
make  a  capital  contribution  to  the 
partnership  in  order  to  make  Partner  A’s 
total  contribution  to  the  partnership 
commensurate  with  Partner  A’s  claimed 
share  of  the  partnership.  During  the  end 
of  year  review  the  county  ASC 
committee  discovers  that  Partner  B’s 
loan  to  Partner  A  was  a  non  interest 
bearing  loan. 

Determination.  Partners  B  and  C  are 
determined  to  be  actively  engaged  in 
farming  because  of  their  significant 
contributions  of  capital,  equipment, 
labor  and  management  and  because 
their  claimed  shares  of  the  partnership 
are  commensurate  with  their 
contributions  and  are  at  risk.  Partner  A’s 
contribution  was  not  commensurate 


with  Partner  A’s  claimed  share  of  the 
partnership  and,  therefore,  Partner  A  is 
determined  to  not  be  actively  engaged  in 
farming  even  though  Partner  A  made  a 
significant  contribution  of  equipment 
and  active  personal  labor.  The  loan 
which  Partner  B  made  to  Partner  A  was 
not  at  the  prevailing  interest  rate  and 
was,  therefore,  not  a  contribution  by 
Partner  A. 

Limited  Partnerships,  Corporations,  and 
Other  Similar  Entities 

Example  1.  Corporation  XYZ  rents 
3,000  acres  of  land  for  one-fourth  share 
of  the  crop.  Corporation  XYZ 
contributes  a  significant  amount  of 
capital  to  the  operation.  Stockholders, 
owning  a  total  of  50  percent  of 
Corporation  XYZ,  contribute  a 
significant  amount  of  active  personal 
labor.  The  stockholder’s  share  of  the 
profits  or  losses  from  the  farming 
operation  are  commensurate  with  their 
contributions  to  the  operation  and  the 
contributions  are  at  risk. 

Determination.  Corporation  XYZ  is 
considered  to  be  actively  engaged  in 
farming  and  is  one  “person”  for  payment 
limitation  purposes. 

Example  2.  Corporation  AB  consists 
of  Father  A  and  Sion  B,  each  having  a  50 
percent  share.  Father  A  is  a  retired 
farmer  who  created  the  corporation  for 
tax  reasons  and  to  aid  in  the  transfer  of 
the  farm  to  Son  B.  The  corporation 
contributes  a  significant  amount  of 
capital  and  equipment  to  the  farming 
operation.  Son  B  contributes  a 
significant  amount  of  both  active 
personal  labor  and  active  personal 
management  to  the  farming  operation; 
however,  most  of  the  labor  is  provided 
by  hired  laborers.  Father  A  lives  on  the 
farm  and  contributes  a  token  amount  of 
active  personal  management. 

Determination.  Since  Son  B  has  at 
least  a  50  percent  share  of  the 
corporation,  his  significant  contribution 
of  active  personal  labor  and  active 
personal  management  would  be  enough 
to  qualify  the  corporation  as  being 
actively  engaged  in  farming.  Since  the 
corporation  provides  at  least  one  of  the 
required  contributions  of  capital, 
equipment,  or  land  and  Son  B,  one  of  the 
corporation's  stockholders,  who  has  a  50 
percent  ownership  interest,  contributes 
active  personal  labor  and  active 
personal  management,  Corporation  AB 
is  considered  to  be  actively  engaged  in 
farming  and  is  considered  to  be  one 
“person”  for  payment  limitation 
purposes. 

Example  3.  Corporation  GH  consists 
of  Husband  G  owning  25  percent  of  the 
stock  of  the  corporation  and  Wife  H 
owning  30  percent  of  the  stock  in  the 
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corporation.  Corporation  GH  provides 
all  the  capital,  equipment,  and  land  for 
the  farming  operation.  Husband  G  and 
Wife  H  provide  a  significant  amount  of 
both  active  personal  labor  and  active 
personal  management. 

Determination.  Corporation  GH  is 
actively  engaged  in  farming  since 
Husband  G  and  Wife  H  provide  a 
significant  amount  of  both  active 
personal  labor  and  active  personal 
management.  Since  Husband  G  and 
Wife  H  collectively  own  more  than  50 
percent  of  the  stock  of  the  corporation, 
Husband  G,  Wife  H,  and  Corporation 
GH  are  considered  to  be  one  person  for 
payment  limitation  purposes. 

Example  4.  Father J  conducts  an 
individual  farming  operation  on  owned 
land.  Corporation  JKL  conducts  a 
farming  operation  on  owned  land. 

Father  J  also  owns  50  percent  of  the 
stock  of  Corporation  JKL  and  Trust  KL 
(an  irrevocable  trust  for  the  benefit  of 
Father  J's  two  minor  children)  owns  50 
percent  of  the  stock. 

Determination.  Father  J  and 
Corporation  JKL  are  considered  to  be 
actively  engaged  in  farming  due  to  the 
landowner  provision.  However,  Father  J 
and  Corporation  JKL  are  considered  to 
be  one  person  for  payment  limitation 
purposes  because  Father  J  owns  more 
than  50  percent  of  the  stock  of  the 
corporation,  including  stock  owned  by 
an  irrevocable  trust  for  the  benefit  of 
such  individual’s  minor  children. 

Example  5.  Individuals  M,  N,  and  O 
own  stock  in  two  corporations  and  each 
has  a  separate  and  distinct  farming 
operation  on  land  that  they  individually 
own.  Corporation  MN  has  stockholders 
M  and  N,  owning  60  and  40  percent  of 
the  stock,  respectively.  Corporation  MO 
has  stockholders  M  and  O,  owning  70 
and  30  percent  of  the  stock,  respectively. 
Corporations  MN  and  MO  each  have  a 
separate  and  distinct  fanning  operation 
on  land  owned  by  each  individual 
corporation. 

Determination.  Individuals  M,  N,  and 
O,  and  Corporations  MN  and  MO  are 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 
Because  Individual  M  owns  more  than 
50  percent  interest  in  both  corporations. 
Individual  M  is  considered  to  be  one 
"person”  with  both  corporations. 
Individuals  N  and  O  are  considered  to 
be  separate  persons  on  their  individual 
farming  operations  and  are  considered 
to  be  actively  engaged  in  fanning  due  to 
the  landowner  provision. 

Example  6.  Corporation  X  has 
stockholders  A,  B,  C,  and  D,  owning  30 
percent,  20  percent,  15  percent,  and  35 
percent,  respectively.  Corporation  Y  has 
stockholders  A,  B,  C,  and  E,  owning  10 
percent,  20  percent,  25  percent,  and  45 


percent,  respectively.  Each  corporation 
farms  land  owned  by  the  corporation. 

Determination.  Corporations  X  and  Y 
are  both  considered  to  be  actively 
engaged  in  farming  due  to  the 
landowner  provision.  However, 
Corporation  X  and  Corporation  Y  are 
considered  to  be  one  person  for 
payment  limitation  purposes  since  the 
same  two  or  more  stockholders  own 
more  than  50  percent  of  the  stock  in 
each  of  two  corporations  having  farming 
interests. 

Irrevocable  Trusts 

Example  1.  EF  Trust,  with  Individual  E 
and  Individual  F,  each  having  an 
interest  of  50  percent,  contributes  a 
significant  amount  of  capital  to  the 
farming  operation.  Each  beneficiary 
contributes  a  significant  amount  of 
active  personal  management.  All  labor 
is  hired.  The  land  and  equipment  are 
leased.  The  beneficiaries’  share  of  the 
profits  or  losses  from  the  farming 
operation  are  commensurate  with  the 
beneficiaries’  contribution  to  the 
operation  and  the  contributions  are  at 
risk.  Individual  E  also  has  another 
farming  interest  as  an  individual. 

Determination.  EF  Trust  is  considered 
to  be  actively  engaged  in  farming  since 
the  trust  provides  capital,  and  the 
beneficiaries  contribute  a  significant 
amount  of  active  personal  management. 
The  trust  is  considered  to  be  one 
"person"  for  payment  limitation 
purposes.  Individual  E  may  also  be 
considered  to  be  a  separate  person  with 
respect  to  Individual  E*s  individual 
farming  operation. 

Example  2.  Individual  G  is  a  100 
percent  income  beneficiary  of  G  Trust  G 
Trust  contributes  a  significant  amount  of 
both  equipment  and  capital  to  the 
farming  operation.  Individual  G 
contributes  at  least  50  percent  of  the 
operation's  active  personal  labor.  G 
Trust  leases  all  land  and  hires  all 
management  and  50  percent  of  the  labor. 
Individual  G  also  has  farming  interests 
as  an  individual. 

Determination.  G  Trust  is  considered 
to  be  actively  engaged  in  farming. 
Individual  G  and  G  Trust  are  considered 
to  be  one  “person”  for  payment 
limitation  purposes  because  Individual 
G  is  the  sole  income  beneficiary  of  the 
trust. 

Example  3.  Testamentary  Trust  Z  has 
beneficiaries  A,  B,  and  C,  and  is  the 
owner  and  operator  of  a  farming 
operation.  Trust  Y  has  beneficiaries  A, 

B,  and  C.  The  corpus  of  the  Trust  Y 
consists  of  stocks,  bonds,  notes 
receivable,  urban  real  estate,  and 
cropland  that  is  share  leased  to  a 
separate  individual. 


Determination.  Testamentary  Trust  Z 
and  Trust  Y  are  considered  to  be 
actively  engaged  in  farming  due  to  the 
landowner  provision.  However, 
Testamentary  Trust  Z  and  Trust  Y  are 
considered  to  be  one  person  for 
payment  limitation  purposes  because 
the  same  two  or  more  beneficiaries  have 
more  than  a  50  percent  interest  in  two  or 
more  irrevocable  trusts. 

Example  4.  A  widow  owns  and 
operates  farm  property.  Under  the  will 
of  her  late  husband,  certain  specific 
bequests  of  cash  and  non-farm  property 
were  made  to  persons  other  than  the 
widow.  The  balance  of  the  estate, 
including  farmland,  is  distributed  to  a 
testamentary  trust.  The  widow  has  the 
sole  right  to  the  income  of  the  trust 
during  her  lifetime.  At  the  time  of  her 
death,  the  trust  is  to  be  terminated  and 
the  property  distributed  to  her  heirs. 

Determination.  Since  the  widow  has 
the  sole  right  to  income  of  the  trust 
during  her  lifetime,  she  is  considered  the 
sole  beneficiary  and  therefore  one 
person  with  the  trust  for  payment 
limitation  purposes.  The  trust  would  be 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 

Revocable  Trusts 

Example  1.  ST  Trust  is  a  revocable 
trust  with  Individual  S  and  Individual  T 
as  beneficiaries,  each  having  an  interest 
of  50  percent.  Individual  U  is  the 
grantor.  ST  Trust  contributes  a 
significant  amount  of  both  capital  and 
equipment  to  the  farming  operation.  The 
beneficiaries  each  contribute  a 
significant  amount  of  active  personal 
management  to  the  operation.  All  land  is 
leased  and  all  labor  is  hired.  The 
beneficiaries  share  of  the  profits  or 
losses  from  the  farming  operation  are 
commensurate  with  their  contribution  to 
the  operation  and  the  contributions  are 
at  risk. 

Determination.  ST  Trust  is  considered 
to  be  actively  engaged  in  farming.  ST 
Trust  and  Individual  U  are  considered  to 
be  one  “person”  for  payment  limitation 
purposes  because  Individual  U  is  the 
grantor  of  a  revocable  trust 

Example  2.  BP  Trust  is  a  revocable 
trust  with  Individual  B  and  Minor  P  as 
beneficiaries.  Grandfather  G  is  the 
grantor.  Individual  B  contributes  a 
significant  amount  of  active  personal 
management  to  the  farming  operation. 
The  trust  provides  all  the  capital  and 
land.  The  trust  also  hires  a  person  to 
provide  the  labor  required  for  the 
farming  operation.  Minor  P  does  not 
provide  any  contribution  to  the  farming 
operation. 

Determination.  BP  Trust  is  considered 
to  be  actively  engaged  in  farming.  One 
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beneficiary  provides  the  required 
contribution  of  active  personal 
management  and  the  trust  provides  the 
required  contribution  of  capital  and 
land.  BP  Trust  and  Grandfather  G  are 
considered  to  be  one  “person”  for 
payment  limitation  purposes  because 
Grandfather  G  is  the  grantor  of  the 
revocable  trust. 

Estates 

Example  1.  E  Estate  is  formed  upon 
the  death  of  Individual  E  in  February  of 
1989.  Individual  B  is  the  sole  heir  of  the 
estate  and  provides  a  significant  amount 
of  active  personal  management.  E  Estate 
provides  equipment  and  rented  land.  All 
labor  is  hired.  Individual  B  also  has 
individual  farming  interests.  All 
contributions  are  commensurate  and  are 
at  risk. 

Determination.  E  Estate  is  considered 
to  be  actively  engaged  in  farming  since 
the  heir  (Individual  B)  has  provided  a 
significant  amount  of  active  personal 
management  and  the  estate  has 
provided  equipment  and  land.  Although 
Individual  B  is  the  sole  heir  of  the  estate, 
Individual  B  and  the  estate  are  not 
considered  to  be  one  “person”  because, 
prior  to  the  death,  Individual  E  and 
Individual  B  would  not  have  been 
combined  as  one  "person”.  Therefore,  if 
Individual  B  is  determined  to  be  actively 
engaged  in  farming  with  respect  to  the 
separate  farming  operation,  Individual  B 
may  be  considered  to  be  a  separate 
“person"  from  E  Estate. 

Example  2.  C  Estate  was  formed  in 
October  1988  upon  the  death  of 
Individual  C.  The  heirs  are  Individual  E, 
F,  and  G,  each  having  a  one-third 
interest.  Prior  to  the  death  of  Individual 
C,  Individual  C  owned  equipment  and 
all  of  the  acreage  farmed  was  cash 
leased.  Individual  E  will  serve  as 
executor  for  the  estate.  For  1989,  C 
Estate  will  cash  lease  land.  C  Estate  will 
contribute  a  significant  amount  of  cash 
rented  land,  owned  equipment,  and 
capital  for  the  farming  operation. 
Individual  E  will  provide  a  significant 
amount  of  active  personal  management 
with  the  estate  hiring  all  labor.  All 
contributions  are  commensurate  and  are 
at  risk. 

Determination.  C  Estate  is  considered 
to  be  actively  engaged  in  farming.  The 
heirs  may  also  be  considered  to  be 
separate  persons  with  respect  to  other 
farming  operations  if  all  conditions  are 
met  for  such  operation. 

Example  3.  Y  Estate  is  formed  in 
August  1989  upon  the  death  of 
Individual  Y.  Prior  to  death,  Individual  Y 
had  been  determined  to  be  actively 
engaged  in  farming  and  had  entered  into 
a  contract  to  participate  in  the  1989 
Acreage  Reduction  Program.  Y  Estate 


will  continue  to  farm  the  acreage  that 
was  leased  to  Individual  Y,  as  a 
successor-in-interest.  Y  Estate  will  hire 
any  labor  and  management  that  is 
needed  for  the  farming  operation. 

Determination.  Y  Estate  is  considered 
to  be  actively  engaged  in  farming 
because  Individual  Y  was  determined  to 
be  actively  engaged  in  farming  and  had 
executed  a  contract  to  participate  in  the 
program  prior  to  death.  However,  to 
continue  to  be  actively  engaged  in 
farming  for  the  following  year,  the  heirs 
or  personal  representative  of  the  estate 
will  have  to  provide  a  significant 
amount  of  active  personal  labor  or 
active  personal  management  and  the 
estate  will  have  to  provide  a  significant 
amount  of  capital,  equipment,  or  land. 

Cash  Rent  Tenants 

Example  1.  Individual  B  rents  800 
acres  of  cropland  from  Landowner  C. 
Individual  B  contributes  80  percent  of  all 
the  active  personal  labor  and  capital  to 
the  farming  operation.  20  percent  of  the 
labor  is  hired  and  100  percent  of  the 
management  is  hired,  individual  B’s 
share  of  the  profits  or  losses  from  the 
farming  operation  are  commensurate 
with  Individual  B’s  contributions  to  the 
operation  and  the  contributions  are  at 
risk. 

Determination.  Individual  B  is 
considered  to  be  actively  engaged  in 
farming  and  will  be  considered  a 
separate  “person”  from  the  landowner. 

Example  2.  Individual  C  rents  800 
acres  of  cropland  from  Landowner  D. 
Individual  C  contributes  100  percent  of 
the  active  personal  management  and 
capital  needed  for  the  operation.  100 
percent  of  the  labor  is  hired.  The 
equipment  is  leased  from  the  landowner 
at  a  fair  market  value.  Individual  C’s 
share  of  the  profits  or  losses  from  the 
farming  operation  are  commensurate 
with  Individual  C's  contributions  to  the 
operation  and  the  contributions  are  at 
risk. 

Determination.  Individual  C  is 
considered  to  be  actively  engaged  in 
farming.  Individual  C  is  contributing  a 
significant  amount  of  both  active 
personal  management  and  is 
contributing  equipment.  In  this  situation. 
Individual  C  and  Landowner  D  would 
not  be  considered  to  be  one  person.  A 
cash  rent  tenant  may  contribute  active 
personal  labor  and  capital,  equipment, 
or  land  and  be  considered  to  be  actively 
engaged  in  farming  and  considered  a 
separate  person  from  the  landowner.  If  a 
cash  rent  tenant  contributes  active 
personal  management  and  does  not 
make  a  significant  contribution  of  active 
personal  labor,  such  tenant  must  also 
make  a  significant  contribution  of 
equipment  to  the  farming  operation.  The 


equipment  may  be  owned  by  Individual 
C  or  it  may  be  leased  or  rented  from 
another  source,  including  the  landowner 
if  leased  at  a  fair  market  value. 

Example  3.  Individual  E  is  a  cash  rent 
tenant.  Individual  E  contributes  a 
significant  amount  of  capital,  land,  and 
active  personal  management  to  the 
farming  operation.  Individual  E  hires  a 
custom  farmer,  who  has  his  own 
equipment,  to  provide  the  labor  needed 
on  the  farm.  The  custom  farmer  is 
compensated  by  receiving  a  share  of  the 
crop. 

Determination.  Individual  E  is 
considered  to  be  actively  engaged  in 
farming,  but  will  be  combined  with  the 
landowner  because  Individual  E  is  not 
providing  equipment  or  active  personal 
labor.  The  custom  farmer  is  no  longer 
considered  to  be  a  custom  farmer  since 
a  share  of  the  crop  is  received  as 
payment,  but  Individual  E  and  the 
custom  farmer  are  considered  to  be  a 
joint  operation  since  there  is  a  sharing 
of  the  crop.  The  custom  farmer  shall  be 
considered  to  be  actively  engaged  in 
farming  and  a  separate  "person”  from 
Individual  E. 

Example  4.  Individual  D  is  a  cash  rent 
tenant  and  contributes  a  significant 
amount  of  both  equipment  and  active 
personal  management  to  the  farming 
operation.  The  equipment  is  leased  from 
a  custom  farmer  who  is  hired  to  provide 
the  labor  necessary  for  the  farming 
operation.  However,  the  equipment 
leased  is  also  used  by  the  custom  farmer 
on  other  farming  operations. 

Determination.  Individual  D  is 
considered  to  be  actively  engaged  in 
farming;  however,  Individual  D  is 
considered  to  be  one  person  with  the 
landlord.  If  the  equipment  is  leased  from 
the  same  person  providing  the  labor,  the 
equipment  must  be  under  the  control  of 
Individual  D  during  the  current  crop 
year.  If  the  custom  farmer  used  another 
line  of  equipment  for  the  other  farming 
operations,  Individual  D  would  be 
considered  to  be  actively  engaged  in 
farming.  The  custom  farmer  is  not 
considered  to  be  actively  engaged  with 
respect  to  this  farming  operation,  but 
may  be  determined  to  be  actively 
engaged  with  respect  to  another  farming 
operation.  This  determination  would  be 
the  same  if  the  person  providing  the 
equipment  was  not  a  custom  farmer. 

Family  Member 

Example  1.  Father  A  has  been  farming 
owned  land  and  rented  land  for 
approximately  15  years.  Son  B,  an  adult, 
is  starting  to  farm  with  his  father.  Son  B 
contributes  a  significant  amount  of 
active  personal  labor.  Father  A 
contributes  all  of  the  farming  operation’s 
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capital,  equipment,  and  active  personal 
management. 

Determination.  Father  A  and  Son  B 
are  both  considered  to  be  actively 
engaged  in  farming  and  would  be 
considered  to  be  two  persons. 

Example  2.  In  1988,  Partnership  CD 
consisted  of  Individual  C  and 
Grandfather  D.  For  1989,  however, 
Grandson  E  is  brought  into  the  farming 
operation.  Individual  C  contributes  all 
the  capital  and  a  significant  amount  of 
active  personal  management. 

Grandfather  D  contributes  the  use  of  a 
significant  amount  of  equipment,  owned 
land,  and  active  personal  management. 
Grandson  E  will  provide  all  the  active 
personal  labor. 

Determination.  Individual  C, 
Grandfather  D,  and  Grandson  E  will 
each  be  considered  to  be  actively 
engaged  in  farming.  The  county  ASC 
committee  will  determine  whether  the 
claimed  shares  are  commensurate  with 
each  partner's  contribution  to  the 
farming  operation. 

Example  3.  Father  Y  has  a  large 
farming  operation,  part  of  which  is 
owned  and  part  of  which  he  share 
leases.  In  1989,  Son  Z  subleases  three 
farms  from  Father  Y  and  farms  them  as 
a  separate  farming  operation.  Father  Y 
provides  Son  Z  with  all  the  needed 
capital  and  equipment.  Son  Z 
contributes  a  significant  amount  of  both 
active  personal  labor  and  active 
personal  management  to  the  farming 
operation. 

Determination.  Son  Z  is  not 
considered  to  be  actively  engaged  in 
farming.  Son  Z  does  not  qualify  with 
respect  to  the  family  member  provision 
since  he  was  not  brought  into  a  family 
farming  operation.  If  Father  Y  had 
formed  a  joint  operation  with  his  son, 
then  Son  Z  would  have  been  considered 
to  be  actively  engaged  in  farming  with 
respect  to  the  family  member  provision. 
A  separate  actively  engaged 
determination  would  need  to  be  made 
for  Father  Y. 

Example  4.  ABC  Partnership  is  a 
family  held  partnership  consisting  of 
Father  A,  Son  B,  and  Daughter  C.  In 
1989,  Father  A  brings  Son-in-law  D  into 
the  farming  operation.  Daughter  C,  who 
is  married  to  Son-in-law  D,  does  not 
provide  a  significant  amount  of  active 
personal  labor  or  active  personal 
management  to  the  farming  operation. 
Son  B  contributes  a  significant  amount 
of  capital,  active  personal  labor,  and 
active  personal  management.  Father  A 
originally  contributed  his  owned 
equipment  to  the  partnership  and 
contributes  some  capital  and  a 
significant  amount  of  active  personal 
management.  Son-in-law  D  contributes  a 
significant  amount  of  both  active 


personal  labor  and  active  personal 
management  to  the  farming  operation. 

Determination.  Father  A,  Son  B,  and 
Son-in-law  D  are  each  considered  to  be 
actively  engaged  in  farming.  Daughter  C 
is  not  considered  to  be  actively  engaged 
in  farming.  Son-in  law  D  was  brought 
into  the  farming  operation  using  the 
family  member  provision.  If  Daughter  C 
made  a  significant  contribution  of  active 
personal  labor  or  active  personal 
management,  then  Son-in  law  D  would 
not  have  been  considered  to  be  actively 
engaged  in  farming  with  respect  to  the 
family  member  provision. 

Example  5.  Mother  A,  Daughter  B,  and 
Son  C  are  partners  in  a  family 
partnership.  Son  D,  a  minor,  becomes  a 
partner  in  1989.  Mother  A  contributes  a 
significant  amount  of  both  capital  and 
active  personal  management.  Daughter 
B  contributes  a  significant  amount  of 
both  capital  and  active  personal 
management.  Son  C  contributes  a 
significant  amount  of  equipment,  active 
personal  labor,  and  active  personal 
management.  Son  D  contributes  a 
significant  amount  of  active  personal 
labor. 

Determination.  Mother  A,  Daughter  B, 
and  Son  C  are  considered  to  be  actively 
engaged  in  farming.  However,  Son  D  is 
not  considered  to  be  actively  engaged  in 
farming  due  to  the  family  member 
provision  since  he  is  not  an  adult  family 
member. 

Husband  and  Wife 

Example  1.  Husband  A  and  Wife  B 
both  were  involved  in  separate 
unrelated  farming  operations  prior  to 
their  marriage.  Husband  A  rents  1,000 
acres  of  cropland  for  one-fourth  of  the 
crop.  Wife  B  owns  land  that  was  given 
to  her  by  her  father  before  her  marriage 
to  Husband  A.  Both  operations  have 
been  kept  separate  and  distinct  during 
the  marriage.  Both  persons  have  been 
determined  to  be  actively  engaged  in 
farming. 

Determination.  Husband  A  and  Wife 
B  would  be  considered  to  be  separate 
persons  for  payment  limitation  purposes 
as  both  farming  operations  have 
remained  separate  and  distinct. 

Example  2.  Husband  G  owns  500 
acres  of  land  that  he  rents  to  Producer  Z 
for  one-third  of  the  crop.  Wife  D  also 
owns  500  acres  of  land  which  was  given 
to  her  before  her  marriage  by  her 
grandfather  and  is  rented  to  Producer  Z 
for  one-third  of  the  crop.  The  financing 
and  accounting  for  each  person  has 
been  kept  totally  separate  and  distinct. 

Determination.  Husband  G  and  Wife 
D  are  each  considered  to  be  actively 
engaged  in  farming  due  to  the 
landowner  provision.  Each  will  be 
considered  to  be  a  separate  "person” 


since  all  aspects  of  the  farming 
operations  were  kept  separate  and 
distinct. 

Example  3.  Husband  C  owns  500 
acres  of  land  that  is  rented  to  Producer 
Y  for  one-fourth  of  the  crop.  Wife  E 
owns  600  acres  of  land  which  was 
bought  by  her  before  her  marriage  and  is 
rented  to  Producer  Y  for  one-fourth  of 
the  crop.  Both  farms  were  reconstituted 
as  one  farm  when  both  rented  their  land 
to  Producer  Y  because  they  were  being 
farmed  as  a  single  farming  unit. 
Accounting  and  fanning  operations 
were  not  kept  separate  after  the 
reconstitution. 

Determination.  Husband  C  and  Wife 
E  are  each  considered  to  be  actively 
engaged  in  farming  with  respect  to  the 
landowner  provision;  however,  because 
the  farming  operations  were  not  kept 
separate  and  distinct,  they  would  be 
considered  to  be  one  “person”  for 
payment  limitation  purposes. 

Minor  Children 

Example  1.  Minor  A  has  a  farming 
operation  in  which  Parents  B  and  C 
have  no  interest.  Minor  A  maintains 
housing  separate  from  Parents  B  and  C. 
Minor  A  contributes  a  significant 
amount  of  equipment  leased  from  an 
unrelated  party,  active  personal  labor, 
and  active  personal  management  to  the 
farming  operation. 

Determination.  Minor  A  would  be 
considered  to  be  actively  engaged  in 
farming.  Minor  A  and  Parents  B  and  C 
would  be  considered  to  be  separate 
persons  since  Minor  A  maintains  a 
separate  household. 

Example  2.  Minor  D  has  a  farming 
operation  in  which  neither  parent  has  an 
interest.  However,  Minor  D  does  not 
have  a  separate  household.  Minor  D’s 
parents  are  divorced  and  Minor  D’s 
mother  has  custody  of  Minor  D.  Minor  D 
contributes  a  significant  amount  of 
leased  equipment,  active  personal  labor, 
and  active  personal  management  to  the 
farming  operation. 

Determination.  Minor  D  is  determined 
to  be  actively  engaged  in  farming  but 
will  be  combined  with  Minor  D’s  mother 
because  all  of  the  provisions  concerning 
a  minor  have  not  been  met.  Minor  D  is 
not  combined  with  the  father  because 
the  mother  has  custody  of  Minor  D. 

Indian  Tribal  Ventures 

Example  1.  Indian  tribal  venture  AB 
farms  owned  land.  The  Bureau  of  Indian 
Affairs  (BIA)  has  certified  that  payments 
exceeding  the  applicable  payment 
limitation  with  respect  to  such  land  will 
not  accrue  directly  or  indirectly  to  any 
individual  Indian,  including  the  spouse 
or  minor  children  of  such  Indian. 
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Individual  Indians  also  farm  land  owned 
by  third  parties. 

Determination.  The  BIA  certification 
is  effective  only  for  land  owned  by  the 
Indian  tribal  venture.  Each  individual 
Indian  farming  land  owned  by  third 
parties  must  certify  that  individually 
they  will  not  receive  payments 
exceeding  the  applicable  payment 
limitation  with  respect  to  both  the 
earnings  from  the  tribal  venture's 
farming  operation  and  their  individual 
farming  operation. 

Example  2.  Indian  tribal  venture  CD 
farms  both  owned  land  and  land  that  is 
leased  to  the  tribal  venture.  The  tribal 
venture  provides  all  the  capital  and 
equipment,  but  only  a  few  members  of 
the  tribal  venture  contribute  a 
significant  amount  of  active  personal 
labor  or  active  personal  management  to 
the  farming  operation  on  the  leased 
land.  BIA  certifies  that  no  one  Indian 
accrues  directly  or  indirectly  more  than 
the  applicable  limitation  for  land  that  is 
owned  by  the  tribal  venture.  Some 
members  of  the  tribal  venture  lease  land 
and  farm  as  individuals,  contributing 
significant  amounts  of  leased 
equipment,  active  personal  labor,  or 
active  personal  management. 

Determination.  The  tribal  venture  is 
considered  to  be  actively  engaged  in 
farming  with  respect  to  land  that  is 
owned  and  may  earn  payments  in 
excess  of  the  applicable  payment 
limitation  since  no  individual  Indian 
receives  payments  in  excess  of  the 
applicable  payment  limitation.  The  land 
that  is  leased  by  the  tribal  venture  must 
qualify  under  the  same  provisions  that 
apply  to  joint  operations.  Therefore,  for 
land  leased  to  the  tribal  venture,  each 
member  of  the  joint  venture  must 
contribute  a  significant  amount  of  active 
personal  labor  or  active  personal 
management  to  the  farming  operation  to 
be  considered  actively  engaged  in 
farming.  Each  individual  Indian  must 
certify  that  individually  they  will  not 
receive  payments  exceeding  the 
applicable  payment  limitation  with 
respect  to  both  the  earnings  from  the 
tribal  venture's  farming  operation  and 
their  individual  farming  operation.  BIA’s 
certification  is  only  applicable  for  the 
land  that  is  owned  by  the  Indian  tribal 
venture.  The  tribal  venture  must 
complete  the  necessary  forms  for  the 
county  ASC  committee  to  determine  if 
the  members  of  the  tribal  venture  are 
actively  engaged  with  respect  to  the 
leased  land.  The  individual  Indian  must 
also  complete  the  necessary  forms  for 
the  county  ASC  committee  to  determine 
if  such  individual  is  actively  engaged  in 
farming. 


States.  Political  Subdivisions,  or 
Agencies  Thereof 

Example.  The  State  of  X,  City  Y  of 
State  X,  and  Agency  Z  of  the  State  of  X 
each  own  cropland.  The  land  is  leased 
to  individual  farming  operations  for  a 
share  of  the  crop. 

Determination.  The  State  of  X,  City  Y, 
and  Agency  Z  are  considered  to  be  one 
“person"  and  are  actively  engaged  in 
farming  due  to  the  landowner  provision. 

Bona  Fide  and  Substantive  Chcnges 

Example  1.  Corporation  A  owned 
equally  by  Stockholders  B,  C,  D,  and  E, 
owns  and  operates  a  farm.  Individuals 
C,  D,  and  E  form  General  Partnership  X 
that  leases  land  from  Corporation  A  for 
a  share  of  the  crop.  General  Partnership 
X  also  leases  land  from  Individual  S,  on 
which  Corporation  A  has  never  farmed, 
for  a  share  of  the  crop.  The  land  leased 
from  Individual  S  reflects  approximately 
a  20  percent  increase  in  cropland  from 
the  land  being  farmed  by  Corporation  A. 
The  crop  acreage  bases  on  the  increased 
land  is  normal  for  the  area.  Partnership 
X  provides  a  significant  amount  of  both 
equipment  and  capital.  Partners  C,  D, 
and  E  provide  a  significant  amount  of 
active  personal  labor  and  active 
personal  management. 

Determination.  A  bona  fide  and 
substantive  change  has  occurred,  as  the 
size  of  the  farming  operation  has  been 
increased  by  at  least  20  percent  with 
crop  acreage  bases  normal  for  the  area 
by  leasing  additional  cropland  from 
Individual  S.  Corporation  A  is 
considered  actively  engaged  in  farming 
due  to  the  landowner  provision  and  is 
considered  a  separate  person.  Members 
C,  D,  and  E  are  each  considered  to  be 
actively  engaged  in  farming,  since  each 
member  provides  a  significant  amount 
of  active  personal  labor  and  active 
personal  management  and  Partnership  X 
provided  a  significant  amount  of 
equipment  and  land.  Individual  S  is 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 
Corporation  A,  Members  C,  D,  and  E, 
and  Individual  S  are  each  considered  to 
be  separate  “persons"  for  payment 
limitation  purposes. 

Example  2.  Father  A  has  previously 
conducted  an  individual  farming 
operation  consisting  of  owned  land.  For 
the  current  year.  Father  A  proposes  to 
expand  the  operation  by  forming  a  joint 
venture  with  his  adult  daughters  B  and 
C,  with  each  member  having  equal 
shares.  No  additional  acreage  is  farmed, 
but  Father  A  has  gifted  to  each  daughter 
one-third  of  the  owned  land. 

Determination.  A  bona  fide  and 
substantive  change  has  occurred  since  a 
gift  of  land  commensurate  with  the 


individuals'  share  of  the  farming 
operation  has  been  received.  Father  A 
and  Daughters  B  and  C  are  considered 
to  be  actively  engaged  in  farming  due  to 
the  landowner  provision. 

Example  3.  Brother  D  has  conducted  a 
individual  farming  operation  consisting 
of  owned  land.  For  the  current  year, 
Brother  D  proposes  to  expand  the 
operation  by  forming  a  partnership  with 
Sister  E.  Brother  D  will  receive  75 
percent  of  the  partnership  earnings  and 
Sister  E  will  receive  25  percent  of  the 
partnership  earnings.  Brother  D  sold  the 
equipment  that  will  be  used  to  plant  and 
harvest  the  crop  to  Sister  E  who  receives 
financing  from  a  commercial  lending 
institution.  Brother  D  provides  a 
significant  amount  of  both  active 
personal  labor  and  active  personal 
management.  Sister  E  provides  a 
significant  amount  of  active  personal 
management. 

Determination.  A  bona  fide  and 
substantive  change  has  occurred  since  a 
sale  of  equipment  commensurate  with 
the  individuals’  share  of  the  farming 
operation  has  taken  place.  Brother  D  is 
considered  to  be  actively  engaged  in 
farming  due  to  both  the  landowner  and 
individual  provisions.  Sister  E  is 
considered  to  be  actively  engaged  in 
farming  since  she  provides  a  significant 
amount  of  both  equipment  and  active 
personal  management. 

Section  1001C  of  the  1985  Act 
provides  with  respect  to  the  1989  and 
1990  crops  that  any  person  who  is  not  a 
citizen  of  the  United  States  or  an  alien 
lawfully  admitted  into  the  United  States 
for  permanent  residence  shall  be 
ineligible  to  receive  any  type  of 
production  adjustment  payment,  price 
support  program  loan,  payment,  or 
benefit  made  available  under  the  1949 
Act,  the  Commodity  Credit  Corporation 
Charter  Act,  as  amended  (the  “Charter 
Act”),  or  Subtitle  D  of  Title  XII  of  the 
1985  Act  with  respect  to  any  commodity 
produced,  or  any  land  set  aside  from 
production,  on  a  farm  that  is  owned  or 
operated  by  such  person.  However,  such 
an  individual  who  is  providing  land, 
capital,  and  a  substantial  amount  of 
personal  labor  in  the  production  of  crops 
on  such  a  farm  would  not  be  ineligible  to 
receive  such  payments,  loans,  and 
benefits. 

Section  1001C  of  the  1985  Act  also 
provides  that  a  corporation  or  other 
entity  shall  be  ineligible  to  receive  such 
payments,  loans,  or  other  benefits  if 
more  than  10  percent  of  the  beneficial 
ownership  of  the  entity  is  held  by 
persons  who  are  not  citizens  of  the 
United  States  or  aliens  lawfully 
admitted  to  the  United  States  for 
permanent  residence  unless  such 


Federal  Register  /  Vol.  53,  No.  151  /  Friday,  August  5,  1988  /  Rules  and  Regulations 


persons  provide  a  substantial  amount  of 
active  personal  labor  in  the  production 
of  crops  produced  on  the  farm.  The 
Secretary  is  also  authorized  to  make 
payments,  loans,  and  other  benefits  to 
such  an  ineligible  entity  in  an  amount 
which  the  Secretary  determines  to  be 
representative  of  the  percentage 
interests  in  the  entity  that  is  owned  by 
citizens  of  the  United  States  and  aliens 
lawfully  admitted  to  the  United  States 
for  permanent  residence. 

Accordingly,  this  final  rule  would  set 
forth  at  7  CFR  Part  1498  the  regulations 
which  implement  section  1001C  of  the 
1985  Act  with  respect  to  the  1989  and 
1990  crops.  For  purposes  of  7  CFR  Part 
1498,  the  terms  “person,”  “entity," 
“capital,”  “land,”  and  “active  personal 
labor”  are  defined  in  7  CFR  1498.3  in 
virtually  the  same  manner  as  in  7  CFR 
1497.3.  Those  payments,  loans,  and 
benefits  which  are  subject  to  the 
provisions  of  7  CFR  Part  1498  are 
defined  in  7  CFR  1498.3  as  any  cash  or 
in-kind  payment,  loan  disbursement  or 
other  benefit  made  in  accordance  with 
the  1949  Act,  the  Charter  Act,  and 
subtitle  D  of  title  XII  of  the  1985  Act 
which  results  in  an  expenditure  by  the 
Commodity  Credit  Corporation  or  any 
other  Federal  agency. 

The  regulations  at  7  CFR  1497.25, 
1497.27  and  1497.28  set  forth  provisions 
which  are  applicable  to:  determinations 
of  a  scheme  or  device  which  are 
designed  to  evade  7  CFR  Part  1497;  the 
granting  of  equitable  relief  by  the 
Deputy  Administrator;  and  the  right  to 
seek  an  administrative  appeal  in 
accordance  with  7  CFR  Part  780.  Similar 
provisions  are  set  forth  at  7  CFR  1498.6, 
1498.7,  and  1490.8. 

In  determining  whether  more  than  10 
percent  of  the  beneficial  ownership  of 
an  entity  is  held  by  persons  who  are  not 
citizens  of  the  United  States  or  by  aliens 
lawfully  admitted  into  the  United  States 
for  permanent  residence,  7  CFR  1498.4 
provides  that  such  a  determination  is 
made  based  upon  such  ownership 
interest  which  is  the  higher  of  such 
amount  on  the  date  the  applicable 
program  contract  or  agreement  is 
executed  or  as  determined  by  the 
Deputy  Administrator,  the  final  harvest 
date  which  is  normal  in  the  area  for  the 
applicable  program  crop.  Accordingly, 
any  increase  in  the  foreign  ownership  of 
an  entity  after  the  date  of  execution  of 
such  a  contract  or  agreement  will  affect 
the  eligibility  of  an  entity  to  receive  a 
payment,  loan,  and  benefit.  Any 
payment,  loan,  and  benefit  which  had 
been  made  prior  to  the  date  on  which 
the  beneficial  ownership  requirement 
was  exceeded  would  be  required  to  be 
refunded  by  the  entity. 


In  accordance  with  7  CFR  1498.4, 
payments,  loans,  and  benefits  may  be 
received  by:  (1)  A  citizen  of  the  United 
States;  (2)  an  alien  legally  admitted  to 
the  United  States  for  permanent 
residence;  and  (3)  an  entity  which  is  not 
subject  to  7  CFR  Part  1498  who,  through 
such  means  as  a  lease,  is  in  lawful 
possession  of  a  farm  owned  by  an  entity 
or  individual  who  is  ineligible  to  receive 
payments,  loans,  and  benefits.  Similarly, 
such  individual  or  entity  who  is  a 
successor-in-interest  to  a  program 
contract  or  agreement  executed  by  a 
foreign  individual  or  entity  with  respect 
to  such  a  farm  may  be  eligible  to  receive 
payments,  loans,  and  benefits. 

In  accordance  with  7  CFR  1498.5,  an 
entity  subject  to  the  provisions  of  7  CFR 
Part  1498  is  required  to  provide  to  the 
county  ASC  committee  or  other  party 
who  is  executing  the  program  contract 
or  agreement,  the  names  and  social 
security  or  tax  identification  numbers  of 
all  foreign  individuals  and  foreign 
entities  who  have  a  beneficial 
ownership  interest  in  an  entity.  Failure 
to  provide  such  information  will  result 
in  the  ineligibility  of  the  entity  to  receive 
any  payment,  loan,  and  benefit. 

Foreign  Individual 

Example.  Individual  A  is  a  foreign 
person  who  does  not  have  an  Alien 
Registration  Receipt  card.  Individual  A 
lives  in  another  country  and  makes 
yearly  visits  to  the  farm  as  well  as 
making  monthly  phone  calls  to  the 
foreman  of  the  farming  operation. 
Individual  A  hires  all  the  labor  required 
for  the  farming  operation.  Individual  A 
contributes  most  of  the  management  and 
all  of  the  capital  required  for  the  farming 
operation. 

Determination.  Individual  A  is  not 
eligible  to  receive  any  type  of  a 
production  adjustment  payment  or  a 
price  support  program  loan  with  respect 
to  this  farming  operation.  Individual  A 
must  contribute  a  substantial  amount  of 
active  personal  labor  to  be  considered 
to  be  eligible  for  program  payments  as 
specified  in  7  CFR  1498.3  since 
Individual  A  is  not  a  U.S.  citizen  or  an 
alien  lawfully  admitted  into  the  U.S. 
Individual  A  must  also  meet  the 
requirements  of  7  CFR  Part  1497  to  be 
eligible  to  receive  a  payment. 

Corporations  in  Which  a  Foreign 
Individual  Has  an  Interest 

Example.  Corporation  ABC  consists  of 
Individual  A  having  a  25  percent  share, 
Partnership  B  having  a  25  percent  share, 
and  Foreign  Individual  C  having  a  50 
percent  share.  Individual  A  and  the 
members  of  Partnership  B  contribute  a 
significant  amount  of  active  personal 
labor,  active  personal  management,  and 


equipment.  Foreign  Individual  C 
contributes  capital  and  owned  land  to 
the  farming  operation.  The  county  ASC 
committee  has  determined  that  the 
corporation  is  actively  engaged  in 
farming. 

Determination.  Even  though  the 
county  ASC  committee  has  determined 
the  corporation  to  be  actively  engaged 
in  farming,  the  corporation  may  not 
receive  a  full  payment  since  Foreign 
Individual  C  does  not  contribute  a 
substantial  amount  of  active  personal 
labor.  The  stockholders  who  are  U.S. 
citizens  or  aliens  who  are  lawfully 
admitted  into  the  U.S.  may  request  a 
payment  which  represents  their  share  of 
the  corporation's  payment. 

List  of  Subjects 

7  CFR  Part  1497 
Price  support  programs. 

7  CFR  Part  1498 

Aliens,  Loan  programs — agriculture. 
Grant  programs — agriculture. 

Accordingly,  this  final  rule  amends 
Title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  704— [AMENDED] 

1.  The  authority  citation  for  Part  704 
continues  to  read  as  follows: 

Authority:  Secs.  1201, 1231-1244;  Pub.  L.  99- 
198,  99  Stat.  1354,  as  amended  (16  U.S.C.  3801, 
3831-3844). 

§  704.16  [Amended] 

2.  Section  704.16(c)  is  amended  by 
removing  the  phrase  “Part  795”  and 
inserting  in  lieu  thereof  “Parts  795, 1497, 
and  1498”. 

PART  795— [AMENDED] 

3.  The  authority  citation  for  Part  795 
continues  to  read  as  follows: 

Authority:  Sec.  1001  of  the  Food  Security 
Act  of  1985,  as  amended.  99  Stat.  1444,  as 
amended,  7  U.S.C.  1308;  Pub.  L  99-500  and 
Pub.  L.  99-591. 

§795.2  [Amended] 

4.  Section  795.2  is  amended  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 
***** 

(e)  Except  as  provided  in  Part  1497  of 
this  title,  this  part  shall  not  be 
applicable  to  contracts  entered  into  on 
or  after  August  1, 1988  in  accordance 
with  Part  704  of  this  chapter. 

5.  A  new  Part  1497  is  added  to  read  as 
follows: 
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PART  1497— PAYMENT  LIMITATION 

Sec. 

1497.1  Applicability. 

1497.2  Administration. 

1497.3  Definitions. 

1497.4  Timing  for  determining  status  of 
persons. 

1497.5  Limitation  on  the  number  of  entities 
through  which  an  individual  or  entity 
may  receive  a  payment  and  required 
notification. 

1497.6  General  provisions  for  determining 
whether  an  individual  or  entity  is 
actively  engaged  in  farming. 

1497.7  individuals. 

1497.8  Joint  operations. 

1497.9  Limited  partnerships,  corporations 
and  other  similar  entities. 

1497.10  Irrevocable  trusts. 

1497.11  Revocable  trusts. 

1497.12  Estates. 

1497.13  Landowners. 

1497.14  Family  members. 

1497.15  Sharecroppers. 

1497.16  Cash  rent  tenants. 

1497.17  Persons  not  considered  to  be 
actively  engaged  in  farming. 

1497.18  Changes  in  farming  operations. 

1497.19  Husband  and  wife. 

1497.20  Minor  children. 

1497.21  Charitable  organizations. 

1497.22  Indian  tribal  ventures. 

1497.23  States,  political  subdivisions,  and 
agencies  thereof. 

1497.24  Scheme  or  device. 

1497.25  Joint  and  several  liability. 

1497.26  Equitable  adjustments. 

1497.27  Appeals. 

1497.28  Paperwork  Reduction  Act  assigned 
number. 

Authority:  Sections  1001  through  1001C  of 
the  Food  Security  Act  of  1985,  as  amended,  99 
Stat.  1444,  as  amended  (7  U.S.C.  1308,  et  seq.J. 

§  1497.1  Applicability. 

(a)  This  part  is  applicable  to  the 
following  programs  and  any  other 
programs  as  may  be  provided  for  in 
individual  program  regulations: 

(1)  The  annual  price  support  and 
production  adjustment  programs  for  the 
1989  and  subsequent  crops  of  wheat, 
feed  grains,  upland  cotton,  extra  long 
staple  cotton,  and  rice; 

(2)  Any  program  authorized  by  the 
Agricultural  Act  of  1949  under  which  a 
gain  is  realized  by  the  repayment  of  a 
loan  at  a  level  lower  than  the  original 
loan  level; 

(3)  The  Conservation  Reserve 
Program; 

(b)  This  part  shall  be  applied  to  the 
programs  specified  in  paragraph  (a)  (1) 
and  (2)  on  a  crop  year  basis  and  with 
respect  to  the  program  in  paragraph 

(a)(3)  on  a  fiscal  year  basis. 

(c)  This  part  is  applicable  to  rental 
payments  made  in  accordance  with  a 
Conservation  Reserve  Program  contract 
entered  into  on  or  after  August  1, 1988. 
For  Conservation  Reserve  Program 
contracts  entered  into  on  or  after 


December  22, 1987  and  before  August  1, 
1988,  the  person  may  elect  to  have  the 
provisions  of  this  part  apply  to  such  a 
contract  by  notifying  the  county 
committee  in  writing  of  such  election. 

(d)  The  regulations  set  forth  at  Part 
795  of  this  title  shall  be  applicable  to 
Conservation  Reserve  Program 
contracts  entered  into  prior  to  December 
22, 1987,  and  to  Conservation  Reserve 
Program  contracts  entered  into  on  or 
after  such  date  and  before  August  1, 

1988,  if  the  person  has  not  made  the 
election  specified  in  paragraph  (c)  of 
this  section. 

(e)  This  part  shall  be  used  to 
determine  whether  certain  individuals 
or  legal  entities  are  to  be  treated  as  one 
person  or  as  separate  persons  for  the 
purpose  of  applying  the  payment 
limitation  provisions  which  are 
applicable  to  the  programs  specified  in 
paragraph  (a)  of  this  section. 

(f)  In  cases  in  which  more  than  one 
provision  of  this  part  are  applicable,  the 
provision  which  is  most  restrictive  shall 
apply. 

(g)  Payments  made  to  public  schools 
with  respect  to  land  which  is  owned  by 
a  public  school  district  and  payments 
made  to  a  State  with  respect  to  land 
owned  by  a  State  which  is  used  to 
maintain  a  public  school  shall  not  be 
subject  to  the  payment  limitations. 

§  1497.2  Administration. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the 
Executive  Vice  President,  CCC,  and  the 
Administrator,  ASCS.  In  the  field,  the 
regulations  in  this  part  will  be 
administered  by  the  Agricultural 
Stabilization  and  Conservation  State 
and  county  committees  (herein  referred 
to  as  "State  and  county  committees", 
respectively). 

(b)  State  executive  directors,  county 
executive  directors  and  State  and 
county  committees  do  not  have 
authority  to  modify  or  waive  any  of  the 
provisions  of  this  part. 

(c)  The  State  committee  may  take  any 
action  authorized  or  required  by  this 
part  to  be  taken  by  the  county 
committee  which  has  not  been  taken  by 
such  committee.  The  State  committee 
may  also: 

(1)  Correct  or  require  a  county 
committee  to  correct  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  this  part. 

(d)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  President,  CCC,  and  the 
Administrator,  ASCS,  or  a  designee. 


from  determining  any  question  arising 
under  this  part  or  from  reversing  or 
modifying  any  determination  made  by  a 
State  or  county  committee. 

(e)  The  county  committee  shall  make 
the  initial  “actively  engaged  in  farming” 
and  “person”  determinations  within  60 
days  after  the  producer  files  the 
required  forms  and  any  other  supporting 
documentation  needed  in  making  such 
determinations.  If  the  determination  is 
not  made  within  60  days,  the  producer 
will  receive  a  determination  for  that 
program  year  which  reflects  the 
determination  sought  by  the  producer 
unless  the  Deputy  Administrator 
determines  that  the  producer  did  not 
follow  the  farm  operating  plan  which 
was  presented  to  the  county  committee 
for  such  year. 

(f)  The  county  committee  shall  take 
into  consideration  the  circumstances 
involving  individuals  who  have  died  or 
become  incapacitated  during  the 
program  year.  If  the  individual  dies  or  is 
incapacitated  before  a  determination  is 
made  that  the  individual  is  "actively 
engaged  in  farming,”  the  representative 
of  the  deceased  individual's  estate  or 
the  incapacitated  individual,  or  other 
person  if  necessary,  must  provide  the 
county  committee  information  that 
verifies  that  such  individual  did  make  a 
conscious  effort  to  and  would  have  been 
determined  to  be  actively  engaged  in 
farming  if  not  for  the  individual's  death 
or  incapacitation.  If  the  individual  dies 
or  is  incapacitated  after  being 
determined  to  be  “actively  engaged  in 
farming,"  the  county  committee  shall 
allow  such  determination  to  be  in  effect 
for  that  program  year.  However,  the 
following  year  such  individual  or  the 
individual's  estate  must  meet  all 
necessary  requirements  in  order  to  be 
determined  to  be  “actively  engaged  in 
farming”  for  that  year. 

(g)  Data  furnished  by  the  producers 
will  be  used  to  determine  eligibility  for 
program  benefits.  Furnishing  the  data  is 
voluntary;  however,  without  it  program 
benefits  will  not  be  provided. 

§  1497.3  Definitions. 

(a)  The  terms  defined  in  Part  719  of 
this  chapter  shall  be  applicable  to  this 
part  and  all  documents  issued  in 
accordance  with  this  part  except  as 
otherwise  provided  in  this  section. 

(b)  The  following  definitions  shall  be 
applicable  to  this  part 

Active  Personal  Labor.  Active 
personal  labor  is  personally  providing 
physical  activities  necessary  in  a 
farming  operation,  including  activities 
involved  in  land  preparation,  planting, 
cultivating,  harvesting,  and  marketing  of 
agricultural  commodities  in  the  farming 
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operation.  Other  physical  activities 
include  those  physical  activities 
required  to  establish  and  maintain 
conserving  cover  crops  or  conserving 
use  acreages  and  those  physical 
activities  necessary  in  livestock 
operations. 

Active  Personal  Management  Active 
personal  management  is  personally 
providing: 

(1)  The  general  supervision  and 
direction  of  activities  and  labor  involved 
in  the  farming  operation;  or 

(2)  Providing  services  (whether 
performed  on-site  or  off-site)  reasonably 
related  and  necessary  to  the  farming 
operation  including  any  of  the  following: 

(i)  Supervision  of  activities  necessary 
in  the  farming  operation,  including 
activities  involved  in  land  preparation, 
planting,  cultivating,  harvesting,  and 
marketing  of  agricultural  commodities, 
as  well  as  activities  required  to 
establish  and  maintain  conserving  cover 
crops  or  conserving  use  acreage  and 
activities  required  in  livestock 
operations. 

(ii)  Business-related  actions  which 
include  discretionary  decision-making; 

(iii)  Evaluation  of  the  financial 
condition  and  needs  of  the  farming 
operation; 

(iv)  Assistance  in  the  structuring  or 
preparation  of  financial  reports  or 
analyses  for  the  farming  operation; 

(v)  Consultations  in  or  structuring  of 
business-related  financing  arrangements 
for  the  farming  operation; 

(vi)  Marketing  and  promotion  of 
agricultural  commodities  produced  by 
the  farming  operation; 

(vii)  Acquiring  technical  information 
used  in  the  farming  operation;  or 

(viii)  Any  other  management  function 
reasonably  necessary  to  conduct  the 
farming  operation  and  for  which  service 
the  farming  operation  would  ordinarily 
be  charged  a  fee. 

Capital.  Capital  consists  of  the 
funding  provided  by  an  individual  or 
entity  to  the  farming  operation  in  order 
for  such  operation  to  conduct  farming 
activities.  In  determining  whether  an 
individual  or  entity  has  contributed 
capital  to  the  farming  operation,  such 
capital  must  have  been  derived  from  a 
fund  or  account  separate  and  distinct 
from  that  of  any  other  individual  or 
entity  involved  in  such  operation. 
Capital  does  not  include  the  value  of 
any  labor  or  management  which  is 
contributed  to  the  farming  operation.  A 
capital  contribution  may  be  a  direct  out- 
of-pocket  input  of  a  specified  sum  or  an 
amount  borrowed  by  the  individual  or 
entity.  With  respect  to  a  farming 
operation  which  consists  of  more  than 
one  individual  or  entity: 


(1)  Such  capital  which  is  contributed 
to  meet  the  requirements  of  §  1497.6(b) 
must  be  contributed  directly  by  the 
individual  or  entity  and  must  not  be 
acquired  as  a  result  of  a  loan  made  to: 

(1)  The  farming  operation  in  which  the 
individual  or  entity  has  an  interest; 

(ii)  Such  individual,  entity,  or  farming 
operation  by  the  farming  operation  or 
any  of  its  members,  beneficiaries  or 
related  entities;  or 

(iii)  Such  individual,  entity,  or  farming 
operation,  which  was  guaranteed  or 
secured  by  the  farming  operation  or  any 
of  its  members,  beneficiaries  or  related 
entities. 

(2)  Such  capital  which  is  contributed 
to  meet  the  requirements  of  §  1497.6(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as  a 
result  of  a  loan  made  to  the  individuals 
or  entities  provided  in  items  (l)(i) 
through  (l)(iii)  of  this  definition  the  loan 
must  be  a  loan  bearing  the  prevailing 
interest  rate. 

Entity.  An  entity  is  a  corporation, 
joint  stock  company,  association,  limited 
partnership,  irrevocable  trust,  revocable 
trust,  estate,  charitable  organization,  or 
other  similar  organization  including  any 
such  organization  participating  in  the 
farming  operation  as  a  partner  in  a 
general  partnership,  a  participant  in  a 
joint  venture,  a  grantor  of  a  revocable 
trust,  or  as  a  participant  in  a  similar 
organization. 

Equipment.  Equipment  is  the 
machinery  and  implements  needed  by 
the  farming  operation  to  conduct 
activities  of  the  farming  operation 
including  machinery  and  implements 
involved  in  land  preparation,  planting, 
cultivating,  harvesting,  or  marketing  of 
the  crops  involved.  Equipment  also 
includes  machinery  and  implements 
needed  to  establish  and  maintain 
conservation  cover  crops  or 
conservation  use  acreages  and  those 
needed  to  conduct  livestock  operations. 
With  respect  to  a  farming  operation 
which  consists  of  more  than  one 
individual  or  entity: 

(1)  Such  equipment  which  is 
contributed  to  meet  the  requirements  of 
§  1497.6(b)  must  be  contributed  directly 
by  the  individual  or  entity  and  must  not 
have  been  acquired  as  a  result  of  a  loan 
made  to: 

(i)  The  farming  operation  in  which  the 
individual  or  entity  has  an  interest; 

(ii)  Such  individual,  entity,  or  farming 
operation  by  the  farming  operation  or 
any  of  its  members,  beneficiaries  or 
related  entities;  or 

(iii)  Such  individual,  entity,  or  farming 
operation,  which  was  guaranteed  or 
secured  by  the  farming  operation  or  any 
of  its  members,  beneficiaries,  or  related 
entities. 


(2)  Such  equipment  which  is 
contributed  to  meet  the  requirements  of 
§  1497.6(d)  must  be  contributed  directly 
by  the  individual  or  entity  and  if 
acquired  as  a  result  of  a  loan  made  to 
the  individuals  or  entities  provided  in 
items  (l)(i)  through  (l)(iii)  of  this 
definition  the  loan  must  be  a  loan 
bearing  the  prevailing  interest  rate. 

(3)  Such  equipment  may  be  leased 
from  any  source.  If  such  equipment  is 
leased  from  another  individual  or  entity 
with  an  interest  in  the  farming 
operation,  the  equipment  must  be  leased 
at  a  fair  market  value. 

Family  Member.  The  term  "family 
member”  means  an  individual  to  whom 
another  member  in  the  farming 
operation  is  related  as  lineal  ancestor, 
lineal  descendant,  or  sibling,  including 
spouses  of  those  family  members  who 
do  not  make  a  significant  contribution  to 
the  farming  operation  themselves. 

Farming  operation.  A  farming 
operation  is  a  business  enterprise 
engaged  in  the  production  of  agricultural 
products  which  is  operated  by  an 
individual  or  entity  which  is  eligible  to 
receive  payments,  directly  or  indirectly, 
under  one  or  more  of  the  programs 
specified  in  §  1497.1. 

Joint  operation.  A  joint  operation  is  a 
general  partnership,  joint  venture,  or 
other  similar  business  organization. 

Land.  Land  is  farmland  consisting  of 
cropland,  pastureland,  wetland,  or 
rangeland  which  meets  the  specific 
requirements  of  the  applicable  program. 
With  respect  to  a  farming  operation 
which  consists  of  more  than  one 
individual  or  entity: 

(1)  Such  land  which  is  contributed  to 
meet  the  requirements  of  §  1497.6(b) 
must  be  contributed  directly  by  the 
individual  or  entity  and  must  not  have 
been  acquired  as  a  result  of  a  loan  made 
to: 

(1)  The  farming  operation  in  which  the 
individual  or  entity  has  an  interest; 

(ii)  Such  individual,  entity,  or  farming 
operation  by  the  farming  operation  or 
any  of  its  members,  beneficiaries,  or 
related  entities;  or 

(iii)  Such  individual,  entity,  or  farming 
operation,  which  was  guaranteed  or 
secured  by  the  farming  operation  or  any 
of  its  members,  beneficiaries,  or  related 
entities. 

(2)  Such  land  which  is  contributed  to 
meet  the  requirements  of  §  1497.6(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as  a 
result  of  a  loan  made  to  the  individuals 
or  entities  provided  in  items  (l)(i) 
through  (l)(iii)  of  this  definition  the  loan 
must  be  a  loan  bearing  the  prevailing 
interest  rate. 
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(3)  Such  land  may  be  leased  from  any 
source.  If  such  land  is  leased  from 
another  individual  or  entity  with  an 
interest  in  the  fanning  operation,  the 
land  must  be  leased  at  a  fair  market 
value. 

Payment.  A  payment  includes: 

(1)  With  respect  to  the  programs 
specified  in  §  1497.1  paragraph  (a)  (1) 
and  (2): 

(i)  Any  part  of  any  payment  that  is 
determined  by  the  Deputy  Administrator 
to  represent  compensation  for  resource 
adjustment  (excluding  land  diversion 
payments)  or  public  access  for 
recreation; 

(ii)  Any  disaster  payment  made  under 
one  or  more  of  the  annual  programs  for 
a  commodity  established  under  the 
Agricultural  Act  of  1949; 

(iii)  Any  gain  realized  by  a  producer 
from  repaying  a  loan  for  a  crop  of 
wheat,  feed  grains,  upland  cotton,  rice, 
or  honey  at  the  rate  permitted  under 
section  107D(a)(5),  105C(a)(4), 

103A(a)(5),  10lA(a)(5),  or  201(b)(2), 
respectively,  of  the  Agricultural  Act  of 
1949,  or  any  gain  realized  by  a  producer 
from  repaying  a  loan  for  a  crop  of  any 
other  commodity  at  a  lower  level 
established  than  the  original  loan  level 
under  the  Agricultural  Act  of  1949; 

(iv)  Any  deficiency  payment  received 
for  a  crop  of  wheat  or  feed  grains  under 
section  107D(c)(l)  or  105C(c)(l), 
respectively,  or  the  Agricultural  Act  of 
1949  as  the  result  of  a  reduction  of  the 
loan  level  for  such  crop  under  section 
107D(a)(4)  or  105C(a)(3)  of  the 
Agricultural  Act  of  1949; 

(v)  Any  loan  deficiency  payment 
received  for  a  crop  of  wheat,  feed 
grains,  upland  cotton,  or  rice  under 
section  107D(b),  105C(b),  103A(b),  or 
10lA(g),  respectively,  of  the  Agricultural 
Act  of  1949; 

(vi)  Any  inventory  reduction  payment 
received  for  a  crop  of  wheat,  feed 
grains,  upland  cotton,  or  rice  under 
section  107D(g),  105C(g),  103A(g),  or 
10lA(g),  respectively,  of  the  Agricultural 
Act  of  1949;  and 

(vii)  With  respect  to  the  Conservation 
Reserve  Program,  annual  rental 
payments. 

Permitted  Entity.  A  permitted  entity  is 
an  entity  designated  annually  by  an 
individual  which  is  to  receive  a 
payment,  loan,  or  benefit  under  a 
program  specified  in  §  1497.1. 

Person.  (1)  A  person  is: 

(i)  An  individual,  including  any 
individual  participating  in  a  farming 
operation  as  a  partner  in  a  general 
partnership,  a  participant  in  a  joint 
venture,  or  a  participant  in  a  similar 
entity; 

(ii)  A  corporation,  joint  stock 
company,  association,  limited 


partnership,  irrevocable  trust,  revocable 
trust  together  with  the  grantor  of  the 
trust,  estate,  or  charitable  organization, 
including  any  such  entity  or 
organization  participating  in  the  farming 
operation  as  a  partner  in  a  general 
partnership,  a  participant  in  a  joint 
venture,  a  grantor  of  a  revocable  trust, 
or  as  a  participant  in  a  similar  entity; 
and 

(iii)  A  State,  political  subdivision,  or 
agency  thereof. 

(2)  In  order  for  an  individual  or  entity 
other  than  an  individual  or  entity  who  is 
a  member  of  a  joint  operation  to  be 
considered  a  separate  person  for  the 
purposes  of  this  part,  in  addition  to 
other  provisions  of  this  part,  the 
individual  or  entity  must: 

(i)  Have  a  separate  and  distinct 
interest  in  the  land  or  the  crop  involved; 

(ii)  Exercise  separate  responsibility 
for  such  interest;  and 

(iii)  Maintain  funds  or  accounts 
separate  from  that  of  any  other 
individual  or  entity  for  such  interest. 

(3)  With  respect  to  an  individual  or 
entity  who  is  a  member  of  a  joint 
operation,  such  individual  or  entity  will 
have  met  the  requirements  of  paragraph 

(2)  of  this  definition  if  the  joint  operation 
meets  the  requirements  of  such 
paragraph. 

(4)  Any  cooperative  association  of 
producers  that  markets  commodities  for 
producers  with  respect  to  the 
commodities  so  marketed  for  producers 
shall  not  be  considered  to  be  a  person. 

Public  School.  A  public  school  is  a 
primary,  elementary,  secondary  school, 
college,  or  university  which  is  directly 
administered  under  the  authority  of  a 
governmental  body  or  which  receives  a 
predominant  amount  of  its  financing 
from  public  funds. 

Related  entity.  A  related  entity  is  an 
entity  in  which  a  member  of  a  farming 
operation,  which  consists  of  two  or  more 
entities,  has  an  interest,  either  directly 
or  indirectly. 

Significant  Contribution.  A  significant 
contribution  is  the  provision  of  the 
following  to  a  farming  operation  by  an 
individual  or  entity: 

(l)(i)  With  respect  to  land,  capital,  or 
equipment  contributed  by  an  individual 
or  entity,  a  contribution  which  has  a 
value  which  is  equal  to  at  least  50 
percent  of  the  individual’s  or  entity’s 
commensurate  share  of: 

(A)  The  total  value  of  the  capital 
necessary  to  conduct  the  farming 
operation; 

(B)  The  total  rental  value  of  the  land 
necessary  to  conduct  the  farming 
operation; 

(C)  The  total  rental  value  of  the 
equipment  necessary  to  conduct  the 
farming  operation;  or 


(ii)  If  the  contribution  by  an  individual 
or  entity  consists  of  any  combination  of 
land,  capital,  and  equipment,  such 
combined  contribution  must  have  a 
value  which  is  equal  to  30  percent  of  the 
individual's  or  entity’s  commensurate 
share  of  the  total  value  of  the  farming 
operation; 

(2)  With  respect  to  active  personal 
labor,  an  amount  which  is  the  smaller  of: 

(i)  1,000  hours  per  calendar  yean  or 

(ii)  50  percent  of  the  total  hours  which 
would  be  required  to  conduct  a  farming 
operation  which  is  comparable  in  size  to 
such  individual’s  or  entity’s 
commensurate  share  in  the  farming 
operation; 

(3)  With  respect  to  active  personal 
management,  activities  which  are 
critical  to  the  profitability  of  the  farming 
operation,  taking  into  consideration  the 
individual’s  or  entity’s  commensurate 
share  in  the  farming  operation;  and 

(4)  With  respect  to  a  combination  of 
active  personal  labor  and  active 
personal  management,  when  neither 
contribution  meets  the  requirements  of 
paragraphs  (2)  and  (3)  of  this  definition, 
a  combination  of  active  personal  labor 
and  active  personal  management  when 
viewed  together  which  results  in  a 
critical  impact  on  the  profitability  of  the 
farming  operation  in  an  amount  at  least 
equal  to  either  the  significant 
contribution  of  active  personal  labor  or 
active  personal  management  as 
provided  in  paragraphs  (2)  and  (3)  of 
this  definition. 

Substantial  Beneficial  Interest.  A 
substantial  beneficial  interest  in  any 
entity  is  an  interest  of  10  percent  or 
more.  In  determining  whether  such  an 
interest  equals  at  least  10  percent,  all 
interests  in  the  entity  which  are  owned 
by  an  individual  or  entity  directly  or 
indirectly  through  such  means  as 
ownership  of  a  corporation  which  owns 
the  entity  shall  be  taken  into 
consideration.  In  order  to  ensure  that 
the  provisions  of  this  part  are  not 
circumvented  by  an  individual  or  entity, 
the  Deputy  Administrator  may 
determine  that  an  ownership  interest 
requirement  of  less  than  10  percent  shall 
be  applied  to  such  individual  or  entity. 

Total  Value  of  the  Farming  Operation. 
The  total  value  of  the  farming  operation 
is  the  total  of  the  costs,  excluding  the 
value  of  active  personal  labor  and 
active  personal  management  which  is 
contributed  by  a  person  who  is  a 
member  of  the  farming  operation, 
needed  to  carry  out  the  farming 
operation  for  the  year  for  which  the 
determination  is  made. 
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§  1497.4  Timing  for  determining  status  of 
persons. 

(a)  Except  as  otherwise  set  forth  in 
this  part,  the  status  of  an  individual  or 
entity  on  April  1  of  the  current  year,  or 
such  other  date  as  may  be  determined 
and  announced  by  the  Deputy 
Administrator,  shall  be  the  basis  on 
which  determinations  are  made  in 
accordance  with  this  part  for  the  year  in 
which  the  determination  is  made. 

(b)  Actions  taken  by  an  individual  or 
entity  after  April  1,  or  such  other  date  as 
may  be  determined  and  announced  by 
the  Deputy  Administrator,  but  on  or 
before  the  final  harvest  date  of  the  last 
program  crop  in  the  area,  as  determined 
by  the  Deputy  Administrator,  shall  not 
be  used  to  determine  whether  there  has 
been  an  increase  in  the  number  of 
persons  for  the  current  year.  Actions 
taken  by  a  person  after  April  1,  or  such 
other  date  as  may  be  determined  and 
announced  by  the  Deputy 
Administrator,  but  on  or  before  the 
harvest  of  the  last  program  crop  in  the 
area,  shall  be  used  to  determine  whether 
there  has  been  a  decrease  in  the  number 
of  persons  for  the  current  year. 

§  1497.5  Limitation  on  the  number  of 
entities  through  which  an  individual  or 
entity  may  receive  a  payment  and  required 
notification. 

(a)  An  individual  shall  receive  a 
payment  under  a  program  specified  in 

§  1497.1  either  directly  or  indirectly  from 
no  more  than  three  permitted  entities. 

An  individual  which  receives  such  a 
payment  shall  notify  the  county 
committee  in  the  county  in  which  such 
individual  maintains  a  farming 
operation  whether  or  not  the  farming 
operation  is  to  be  considered  a 
permitted  entity.  An  individual  shall 
only  receive  such  payments  as  a  result 
of  a  farming  operation  conducted  by: 

(1)  The  individual  and  by  no  more 
than  two  entities  in  which  the  individual 
holds  a  substantial  beneficial  interest;  or 

(2)  No  more  than  three  entities  in 
which  the  individual  holds  a  substantial 
beneficial  interest. 

(b)  Each  entity  entering  into  a  contract 
or  agreement  under  a  program  specified 
in  §  1497.1  shall,  by  the  date  the  contract 
or  agreement  is  submitted  to  the  county 
committee,  notify  in  writing: 

(1)  Each  individual  or  other  entity  that 
acquires  or  holds  an  interest  in  such 
entity  of  the  requirements  and 
limitations  provided  in  this  part;  and 

(2)  The  county  committee  of  the  name 
and  social  security  number  of  each 
individual  and  the  name  and  taxpayer 
identification  number  of  each  entity  that 
holds  or  acquires  a  substantial 
beneficial  interest  in  such  entity. 


(c) (1)  An  individual  or  entity  that 
holds  a  substantial  beneficial  interest  in 
more  than  the  number  of  permitted 
entities  specified  in  paragraph  (a)  of  this 
section  for  which  a  contract  or 
agreement  has  been  submitted  to  the 
county  committee  shall  notify  the  county 
committee,  in  each  county  in  which  they 
conduct  a  farming  operation,  in  writing 
of  those  entities  that  shall  be  considered 
as  permitted  entities  by  a  date  as 
determined  and  announced  by  the 
Deputy  Administrator  following  the  date 
the  contract  or  agreement  was 
submitted  to  the  county  committee. 

(2)  The  remaining  entities  in  which  the 
individual  or  entity  holds  a  substantial 
beneficial  interest  shall  be  notified  that 
such  entity  is  subject  to  reductions  in 
the  payments  earned  by  the  remaining 
entity.  Such  a  reduction  shall  be  made  in 
an  amount  that  bears  the  same 
relationship  to  the  full  payment  that  the 
individual’s  interest  in  the  entity  bears 
to  all  interests  in  the  entity.  The 
remaining  entity's  members  shall  have 
the  opportunity  to  adjust  among 
themselves  their  proportionate  shares  of 
the  program  benefits  in  the  designated 
entity  or  entities  before  such  reductions 
are  made. 

(d)  If  an  individual  or  entity  fails  to 
make  such  a  notification  as  specified  in 
paragraph  (c)  of  this  section,  all  entities 
in  which  the  individual  or  entity  holds  a 
substantial  beneficial  interest  shall  be 
subject  to  a  reduction  in  payments  in  the 
manner  specified  in  paragraph  (c)(2)  of 
this  section. 

§  1497.6  General  provisions  for 
determining  whether  an  individual  or  entity 
is  actively  engaged  in  farming. 

(a)  To  be  considered  a  person  who  is 
eligible  to  receive  payments  with 
respect  to  a  particular  farming 
operation,  a  person  must  be  an 
individual  or  entity  actively  engaged  in 
farming  with  respect  to  such  operation. 

(b)  Actively  engaged  in  farming 
means,  except  as  otherwise  provided  in 
this  part,  that  the  individual  or  entity, 
independently  makes  a  significant 
contribution  to  a  farming  operation,  of: 

(1)  Capital,  equipment,  or  land,  or  a 
combination  of  capital,  equipment,  or 
land;  and 

(2)  Active  personal  labor  or  active 
personal  management,  or  a  combination 
of  active  personal  labor  and  active 
personal  management. 

(c)  In  determining  if  the  individual  or 
entity  is  actively  contributing  a 
significant  amount  of  active  personal 
labor  or  active  personal  management 
the  following  factors  shall  be  taken  into 
consideration: 

(1)  The  types  of  crops  produced  by  the 
farming  operation; 


(2)  The  normal  and  customary  farming 
practices  of  the  area;  and 

(3)  The  total  amount  of  labor  and 
management  which  is  necessary  for 
such  a  farming  operation  in  the  area. 

(d)  In  order  to  be  considered  to  be 
actively  engaged  in  farming  an 
individual  or  entity  specified  in  §  1497.7 
through  §  1497.15  must  have: 

(1)  A  share  of  the  profits  or  losses 
from  the  farming  operation  which  is 
commensurate  with  the  individual’s  or 
entity’s  contribution  to  the  operation; 
and 

(2)  Contributions  to  the  farming 
operation  which  are  at  risk. 

§1497.7  Individuals. 

(a)  An  individual  shall  be  considered 
to  be  actively  engaged  in  farming  with 
respect  to  a  farming  operation  if  the 
individual  makes  a  significant 
contribution  of: 

(1)  Capital,  equipment,  or  land,  or  a 
combination  of  capital,  equipment,  or 
land;  and 

(2)  Active  personal  labor  or  active 
personal  management,  or  a  combination 
of  active  personal  labor  and  active 
personal  management. 

§  1.497.8  Joint  operations. 

(a)  Members  of  a  joint  operation  must 
furnish  satisfactory  evidence  that  their 
contributions  of  land,  labor, 
management,  equipment,  or  capital  to 
the  joint  operation  are  commensurate 
with  their  claimed  shares  of  the  profits 
or  losses  of  the  joint  operation. 

(b)  A  member  shall  be  considered  to 
be  actively  engaged  in  farming  with 
respect  to  a  farming  operation  if  the 
member  makes  a  significant 
contribution  of: 

(1)  Capital,  equipment,  or  land  or  a 
combination  of  capital,  equipment,  or 
land;  and 

(2)  Active  personal  labor  or  active 
personal  management  or  a  combination 
of  active  personal  labor  and  active 
personal  management. 

(c)  If  a  joint  operation  separately 
makes  a  significant  contribution  of 
capital,  equipment,  or  land,  or  a 
combination  of  capital,  equipment,  or 
land,  and  the  joint  operation  meets  the 
provisions  of  §  1497.0(d),  the  members  of 
the  joint  operation  who  make  a 
significant  contribution  of  active 
personal  labor,  active  personal 
management,  or  a  combination  of  active 
personal  labor  and  active  personal 
management  to  the  farming  operation 
shall  be  considered  to  be  actively 
engaged  in  farming  with  respect  to  such 
farming  operation. 

(d)  Each  individual  who  shares  in  the 
profits  or  losses  of  such  farming 
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operation  shall  be  considered  to  be  a 
separate  person  only  if  the  individual  is 
actively  engaged  in  the  fanning 
operation. 

§  1497.9  Limited  partnerships, 
corporations  and  other  similar  entities. 

(a)  A  limited  partnership,  corporation, 
or  other  similar  entity  shall  be 
considered  to  be  actively  engaged  in 
farming  with  respect  to  a  farming 
operation  if: 

(1)  The  entity  separately  makes  a 
significant  contribution  to  the  farming 
operation  of  capital,  equipment,  or  land, 
or  a  combination  of  capital,  equipment, 
or  land:  and 

(2)  The  partners,  stockholders,  or 
members  collectively  make  a  significant 
contribution,  whether  compensated  or 
not  compensated,  of  active  personal 
labor,  active  personal  management,  or  a 
combination  of  active  personal  labor 
and  active  personal  management  to  the 
farming  operation.  The  combined 
beneficial  interest  of  all  the  partners, 
stockholders,  or  members  providing 
active  personal  labor  or  active  personal 
management,  or  a  combination  of  active 
personal  labor  or  active  personal 
management  must  be  at  least  50  percent. 

(b)  A  limited  partnership,  corporation, 
or  other  similar  entity  shall  be 
considered  to  be  a  person  separate  from 
an  individual  partner,  stockholder,  or 
member  except  that  a  limited 
partnership,  corporation,  or  other  similar 
entity  in  which  more  than  50  percent  of 
the  interest  in  such  limited  partnership, 
corporation,  or  other  similar  entity  is 
owned  by  an  individual  (including  the 
interest  owned  by  the  individual’s 
spouse,  minor  children,  and  trusts  for 
the  benefit  of  such  minor  children)  or  by 
an  entity  shall  not  be  considered  as  a 
separate  person  from  such  individual  or 
entity. 

(c)  If  the  same  two  or  more 
individuals  or  entities  own  more  than  50 
percent  of  the  interest  in  each  of  two  or 
more  limited  partnerships,  corporations, 
or  other  similar  entities  engaged  in 
farming,  all  such  limited  partnerships, 
corporations,  or  other  similar  entities 
shall  be  considered  to  be  one  person. 

(d)  The  percentage  share  of  the 
interest  in  a  limited  partnership, 
corporation,  or  other  similar  entity 
which  is  owned  by  an  individual  or 
other  entity  shall  be  determined  as  of 
April  1,  or  such  other  date  as  may  be 
determined  and  announced  by  the 
Deputy  Administrator.  If  a  partner, 
stockholder,  or  member  acquires  an 
interest  in  the  limited  partnership, 
corporation,  or  other  similar  entity  after 
such  date,  and  on  or  before  the  harvest 
of  the  last  program  crop  in  the  area  as 
determined  by  the  Deputy 


Administrator,  the  amount  of  any  such 
interest  shall  be  included  in  determining 
the  total  ownership  interest  of  such 
partner,  stockholder,  or  member. 

(e)  Where  there  is  only  one  class  of 
stock  or  other  similar  unit  of  ownership, 
an  individual’s  or  entity’s  percentage 
share  of  the  limited  partnership, 
corporation,  or  other  similar  entity  shall 
be  based  upon  the  outstanding  shares  of 
stock  or  other  similar  unit  of  ownership 
held  by  the  individual  or  entity  and 
compared  to  the  total  outstanding 
shares  of  stock  or  other  similar  unit  of 
ownership.  If  the  limited  partnership, 
corporation,  or  other  similar  entity  has 
more  than  one  class  of  stock  or  other 
unit  of  ownership,  the  percentage  share 
of  the  limited  partnership,  corporation, 
or  other  similar  entity  owned  by  an 
individual  or  entity  shall  be  determined 
by  the  Deputy  Administrator  on  the 
basis  of  market  quotations.  If  market 
quotations  are  lacking  or  are  too  scarce 
to  be  recognized,  such  percentage  share 
shall  be  determined  by  the  Deputy 
Administrator  on  the  basis  of  all 
relevant  factors  affecting  the  fair  market 
value  of  such  stock  or  other  unit  of 
ownership,  including  the  various  rights 
and  privileges  which  are  attributed  to 
each  such  class. 

§1497.10  Irrevocable  trusts. 

(a)  An  irrevocable  trust  shall  be 
considered  to  be  actively  engaged  in 
farming  with  respect  to  a  farming 
operation  if: 

(1)  The  entity  separately  makes  a 
significant  contribution  to  the  farming 
operation  of  capital,  equipment,  or  land, 
or  a  combination  of  capital,  equipment, 
or  land;  and 

(2)  The  income  beneficiaries 
collectively  make  a  significant 
contribution  of  active  personal  labor  or 
active  personal  management,  or  a 
combination  of  active  personal  labor 
and  active  personal  management  to  the 
farming  operation. 

(b)  An  irrevocable  trust  shall  be 
considered  to  be  a  person  separate  from 
the  individual  income  beneficiaries  of 
the  trust  except  that  an  irrevocable  trust 
which  has  a  sole  income  beneficiary 
shall  not  be  considered  to  be  a  separate 
person  from  such  income  beneficiary. 

(c)  Where  two  or  more  irrevocable 
trusts  have  common  income 
beneficiaries  (including  a  spouse  and 
minor  children)  with  more  than  a  50 
percent  interest,  all  such  trusts  shall  be 
considered  to  be  one  person. 

§  1 497.1 1  Revocable  trusts. 

(a)  A  revocable  trust  shall  be 
considered  to  be  actively  engaged  in 
farming  with  respect  to  a  farming 
operation  if: 


(1)  The  entity  separately  makes  a 
significant  contribution  to  the  farming 
operation  of  capital,  equipment,  or  land, 
or  a  combination  of  capital,  equipment, 
or  land:  and 

(2)  The  beneficiaries  collectively  make 
a  significant  contribution  of  active 
personal  labor,  active  personal 
management,  or  a  combination  of  active 
personal  labor  and  active  personal 
management  to  the  operation. 

(b)  A  grantor  and  the  revocable  trust 
shall  be  considered  to  be  one  person. 

§  1497.12  Estates. 

(a)  For  two  program  years  after  the 
program  year  in  which  an  individual 
dies  the  individual’s  estate  shall  be 
considered  to  be  actively  engaged  in 
farming  if: 

(1)  The  estate  makes  a  significant 
contribution  of  either: 

(1)  Capital,  equipment,  or  land;  or 

(ii)  A  combination  of  capital, 

equipment,  or  land;  and 

(2)  The  personal  representative  or 
heirs  of  the  estate  collectively  make  a 
significant  contribution  of  either: 

(i)  Active  personal  labor  or  active 
personal  management;  or 

(ii)  A  combination  of  active  personal 
labor  and  active  personal  management. 

(b)  If  the  deceased  individual  would 
have  been  considered  to  be  one  person 
with  respect  to  an  heir,  the  estate  shall 
also  be  considered  to  be  one  person 
with  such  heir. 

(c)  After  the  period  set  forth  in 
paragraph  (a)  of  this  section,  the 
deceased  individual’s  estate  shall  not  be 
considered  to  be  actively  engaged  in 
farming  unless,  on  a  case  by  case  basis, 
the  Deputy  Administrator  determines 
that  the  estate  has  not  been  settled 
primarily  for  the  purpose  of  obtaining 
program  payments. 

§  1497.13  Landowners. 

A  person  who  is  a  landowner, 
including  landowners  with  an  undivided 
interest  in  land,  contributing  owned  land 
to  the  farming  operation  shall  be 
considered  to  be  actively  engaged  in 
farming  if  the  landowner  receives  rent 
or  income  for  such  use  of  the  land  based 
on  the  land’s  production  or  the 
operation’s  operating  results.  A 
landowner  also  includes  a  member  of  a 
joint  operation  when  the  joint  operation 
holds  title  to  land  in  the  name  of  the 
joint  operation  if  the  joint  operation  or 
its  members  submit  adequate 
documentation  to  determine  that,  upon 
dissolution  of  the  joint  operation,  the 
title  to  the  land  owned  by  the  joint 
operation  will  revert  to  such  a  member 
of  such  joint  operation. 
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§  1497.14  Family  members. 

With  respect  to  a  farming  operation 
conducted  by  persons,  a  majority  of 
whom  are  individuals  who  are  family 
members,  an  adult  family  member  who 
makes  a  significant  contribution  of 
active  personal  management,  active 
personal  labor,  or  a  combination  of 
active  personal  labor  and  active 
personal  management  shall  be 
considered  to  be  actively  engaged  in 
farming. 

§  1497.15  Sharecroppers. 

A  sharecropper  who  makes  a 
significant  contribution  of  active 
personal  labor  to  the  farming  operation 
shall  be  considered  to  be  actively 
engaged  in  farming. 

§  1497.16  Cash  rent  tenants. 

Any  tenant  that  conducts  a  farming 
operation  in  which  the  tenant  rents  the 
land  for  cash  or  a  crop  share  guaranteed 
as  to  the  amount  of  the  commodity  shall 
be  considered  to  be  the  same  person  as 
the  landlord  unless  the  tenant  makes  a 
significant  contribution  to  the  farming 
operation  of: 

(a)  Active  personal  labor  and  capital, 
land  or  equipment;  or 

(b)  Active  personal  management  and 
equipment.  If  such  equipment  is  leased 
by  the  tenant  from: 

(1)  The  landlord,  the  lease  must  reflect 
the  fair  market  value  of  the  equipment 
leased. 

(2)  The  same  individual  or  entity  that 
is  providing  hired  labor  to  the  farming 
operation,  the  contracts  for  the  lease  of 
the  equipment  and  for  the  hired  labor 
must  be  two  separate  contracts  which 
reflect  the  fair  market  value  of  the 
leased  equipment  and  the  hired  labor 
and  the  tenant  must  exercise  complete 
control  over  the  use  of  a  significant 
amount  of  the  equipment  during  the 
current  crop  year. 

§  1497.17  Persons  not  considered  to  be 
actively  engaged  in  farming. 

An  individual  or  entity  who  does  not 
meet  any  of  the  provisions  of  §  1497.7 
through  1497.15  and  a  landowner  who 
rents  land  to  a  farming  operation  for 
cash  or  a  crop  share  guaranteed  as  to 
the  amount  of  the  commodity  shall  not 
be  considered  to  be  actively  engaged  in 
farming. 

§  1497.18  Changes  in  farming  operations. 

(a)  Any  change  in  a  farming  operation 
that  would  increase  the  number  of 
persons  must  be  bona  fide  and 
substantive.  The  addition  of  a  family 
member  to  a  farming  operation  in 
accordance  with  §  1497.14  shall  be 
considered  to  be  such  a  change,  except 
that  such  an  addition  will  not  affect  the 


status  of  any  other  individual  or  entity 
which  is  added  to  the  farming  operation. 
A  change  in  a  farming  operation  in  a 
previous  year  that  was  not  considered 
to  be  bona  fide  and  substantive  shall  not 
increase  the  number  of  persons  in  a 
subsequent  year.  If  bona  fide,  the 
following  shall  be  considered  to  be 
substantive  changes  in  the  farming 
operation: 

(1)  With  respect  to  a  landowner  only, 
a  change  from  a  cash  rent  to  a  share 
rent; 

(2)  An  increase  through  the 
acquisition  of  land  not  previously 
involved  in  the  farming  operation  of 
approximately  20  percent  or  more  in  the 
total  cropland  involved  in  the  farming 
operation  if  such  cropland  has  crop 
acreage  bases  which  are  at  least  normal 
for  the  area; 

(3)  A  change  in  ownership  by  sale  or 
gift  of  a  significant  amount  of  equipment 
from  an  individual  or  entity  who 
previously  has  been  engaged  in  a 
farming  operation  to  an  individual  or 
entity  who  has  not  been  invoived  in 
such  operation.  The  sale  or  gift  of 
equipment  will  be  considered  to  be  bona 
fide  and  substantive  only  if  the 
transferred  amount  of  such  equipment  is 
commensurate  with  the  new  individual's 
or  entity's  share  of  the  farming 
operation;  or 

(4)  A  change  in  ownership  by  sale  or 
gift  of  a  significant  amount  of  land  from 
an  individual  or  entity  who  previously 
has  been  engaged  in  a  farming  operation 
to  an  individual  or  entity  who  has  not 
been  involved  in  such  operation.  The 
sale  or  gift  of  land  will  be  considered  to 
be  bona  fide  and  substantive  only  if  the 
transferred  amount  of  such  land  is 
commensurate  with  the  new  individual’s 
or  entity’s  share  of  the  farming 
operation. 

(5)  The  Deputy  Administrator  may 
determine  other  bona  fide  changes  to  be 
substantive. 

§  1497.19  Husband  and  wife. 

With  respect  to  any  married  couple, 
the  husband  and  wife  shall  be 
considered  to  be  one  person  except  that 
a  husband  and  wife,  who  prior  to  their 
marriage  were  separately  engaged  in 
unrelated  farming  operations,  will  be 
determined  to  be  separate  persons  with 
respect  to  such  farming  operations  so 
long  as  such  operations  remains 
separate  and  distinct  from  any  farming 
operation  conducted  by  the  other 
spouse. 

§1497.20  Minor  children. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  minor,  including  a 
minor  who  is  the  beneficiary  of  a  trust 
or  who  is  an  heir  of  an  estate,  and  the 


parent  or  any  court-appointed  person 
such  as  a  guardian  or  conservator  who 
is  responsible  for  the  minor  shall  be 
considered  to  be  one  person. 

(b)  A  minor  may  be  considered  to  be  a 
separate  person  from  the  minor’s  parent 
or  any  court  appointed  person  such  as  a 
guardian  or  conservator  who  is 
responsible  for  the  minor  if  the  minor  is 
a  producer  on  a  farm  and  the  minor's 
parent  or  any  court  appointed  person 
such  as  a  guardian  or  conservator  who 
is  responsible  for  the  minor  does  not 
have  any  interest  in  the  farm  on  which 
the  minor  is  a  producer  or  in  any 
production  from  such  farm.  In  addition  it 
must  be  determined  that  the  minor: 

(1)  Has  established  and  maintains  a 
separate  household  from  the  minor’s 
parents  or  any  court-appointed  person 
such  as  a  guardian  or  conservator  who 
is  responsible  for  the  minor  and  such 
minor  personally  carries  out  the  farming 
activities  with  respect  to  the  minor’s 
farming  operation  for  which  there  is  a 
separate  accounting;  or 

(2)  Does  not  live  in  the  same 
household  as  such  minor’s  parent  and: 

(i)  Is  represented  by  a  court-appointed 
guardian  or  conservator  who  is 
responsible  for  the  minor;  and 

(ii)  Ownership  of  the  farm  is  vested  in 
the  minor. 

(c)  A  person  shall  be  considered  to  be 
a  minor  until  the  age  18  is  reached. 

Court  proceedings  conferring  majority 
on  a  person  under  18  years  of  age  will 
not  change  such  person’s  status  as  a 
minor. 

§  1497.21  Charitable  organizations. 

Charitable  organizations,  including  a 
club,  society,  fraternal  or  religious 
organization,  shall  be  considered  to  be  a 
separate  person  to  the  extent  that  such 
an  entity  is  engaged  in  the  production  of 
crops  as  a  separate  person,  except 
where  the  land  or  the  proceeds  from  the 
farming  operation  may  revert  to  an 
entity  which  exercises  control  or 
authority  over  such  organization. 

§  1497.22  Indian  tribal  ventures. 

Payments  may  be  made  in  excess  of 
an  applicable  payment  limitation 
provision  with  respect  to  land  which  is 
owned  or  held  in  trust  for  an  Indian 
tribal  council  and  not  rented  or 
otherwise  acquired  by  an  Indian  tribal 
venture  if  a  responsible  official  of  the 
Bureau  of  Indian  Affairs  (BIA)  or  the 
Indian  tribal  council  certifies  that  no 
payment  in  excess  of  such  limitation 
will  accrue  directly  or  indirectly  to  any 
individual  Indian,  including  the 
individual's  spouse  and  minor  children. 
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§  1497.23  States,  political  subdivisions, 
and  agencies  thereof. 

A  State,  political  subdivision  and 
agencies  thereof  shall  be  considered  to 
be  one  person. 

§  1497.24  Scheme  or  device. 

(a)  All  or  any  part  of  the  payment 
otherwise  due  a  person  on  all  farms  in 
which  the  person  has  an  interest  may  be 
withheld  or  be  required  to  be  refunded  if 
the  person  adopts  or  participates  in 
adopting  a  scheme  or  device  which  is 
designed  to  evade  this  part  or  which  has 
the  effect  of  evading  this  part.  Such  acts 
shall  include,  but  are  not  limited  to: 

(1)  Concealing  information  which 
affects  the  application  of  this  part: 

(2)  Submitting  false  or  erroneous 
information;  or 

(3)  Creating  fictitious  entities  for  the 
purpose  of  concealing  the  interest  of  a 
person  in  a  farming  operation. 

(b)  If  the  Deputy  Administrator 
determines  that  any  person  has  adopted 
a  scheme  or  device  to  evade,  or  that  has 
the  purpose  of  evading,  the  provisions  of 
section  1001, 1001A,  or  1001C  of  the 
Food  Security  Act  of  1985  such  person 
shall  be  ineligible  to  receive  payments 
under  the  programs  specified  in 

§  1497.1(a)(1)— (3)  with  respect  to  the 
year  for  which  such  scheme  or  device 
was  adopted  and  the  succeeding  year. 

§  1497.25  Joint  and  several  liability. 

If  two  or  more  individuals  or  entities 
are  considered  to  be  one  person  and  the 
total  payment  received  is  in  excess  of 
the  applicable  payment  limitation 
provision,  such  individuals  or  entities 
shall  be  jointly  and  severally  liable  for 
any  liability  which  arises  therefrom.  The 
provisions  of  this  section  shall  be 
applicable  in  addition  to  any  liability 
which  arises  under  a  criminal  or  civil 
statute. 

§  1497.26  Equitable  adjustments. 

(a)  Actions  taken  by  an  individual  or 
an  entity  in  good  faith  on  action  or 
advice  of  an  authorized  representative 
of  the  Deputy  Administrator  may  be 
accepted  as  meeting  the  requirements  of 
this  part  to  the  extent  the  Deputy 
Administrator  deems  necessary  in  order 
to  provide  fair  and  equitable  treatment 
to  such  individual  or  entity. 

(b)  In  cases  in  which  the  application 
of  this  part  will  reduce  payments  to  a 
farming  operation,  the  Deputy 
Administrator  may  waive  the 
application  of  the  provisions  of  §  1497.18 
with  respect  to  any  reorganization 
applied  for  prior  to  April  1, 1989,  or  such 
other  date  as  may  be  determined  and 
announced  by  the  Deputy 
Administrator,  to  the  extent  the  Deputy 
Administrator  determines  appropriate  to 


facilitate  equitable  reorganizations  that 
do  not  result  in  an  increase  in  payments. 

§1497.27  Appeals. 

(a)  Any  person  may  obtain 
reconsideration  and  review  of 
determinations  made  under  this  part  in 
accordance  with  the  appeal  regulations 
set  forth  at  Part  780  of  this  title.  With 
respect  to  such  appeals,  the  applicable 
reviewing  authority  shall: 

(1)  Schedule  a  hearing  with  respect  to 
the  appeal  within  45  days  following 
receipt  of  the  written  appeal;  and 

(2)  Issue  a  determination  within  60 
days  following  the  hearing. 

(b)  The  time  limitations  provided  in 
paragraph  (a)  of  this  section  shall  not 
apply  if: 

(1)  The  appellant,  or  the  appellant's 
representative,  requests  a  postponement 
of  the  scheduled  hearing; 

(2)  The  appellant,  or  the  appellant’s 
representative,  requests  additional  time 
following  the  hearing  to  present 
additional  information  or  a  written 
closing  statement; 

(3)  The  appellant  has  not  timely 
presented  information  to  the  reviewing 
authority;  or 

(4)  An  investigation  by  the  Office  of 
Inspector  General  is  ongoing  or  a  court 
proceeding  is  involved  which  affects  the 
amount  of  payments  a  person  may 
receive. 

(c)  If  the  deadlines  provided  in 
paragraphs  (a)  and  (b)  of  this  section  are 
not  met,  the  relief  sought  by  the 
producer’s  appeal  will  be  granted  for  the 
applicable  crop  year  unless  the  Deputy 
Administrator  determines  that  the 
producer  did  not  follow  the  farm 
operating  plan  which  was  presented 
initially  to  the  county  committee  for  the 
year  which  is  the  subject  of  the  appeal. 

(d)  An  appellant  may  waive  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section. 

§  1497.28  Paperwork  Reduction  Act 
assigned  number. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35  and 
have  been  assigned  OMB  control 
number  0560-0096. 

6.  A  new  Part  1498  is  added  to  read  as 
follows: 

PART  1498— FOREIGN  PERSONS 
INELIGIBLE  FOR  PROGRAM  BENEFITS 

Sec. 

1498.1  Applicability. 

1498.2  Administration. 

1498.3  Definitions. 

1498.4  Ineligibility. 


Sec. 

1498.5  Notification. 

1498.6  Scheme  or  device. 

1498.7  Equitable  relief. 

1498.8  Appeals. 

1498.9  Paperwork  Reduction  Act  assigned 
number. 

Authority:  Section  1001C  of  the  Food 
Security  Act  of  1985,  as  amended,  99  Stat. 
1444,  as  amended  (7  U.S.C.  1308,  et  seq.). 

§  1498.1  Applicability. 

This  part  is  applicable  to  any  type  of 
payment,  loan,  and  benefit  made  with 
respect  to  1989  and  1990  crops.  This  part 
is  not  applicable  to  any  payment,  loan, 
and  benefit  which  is  made  with  respect 
to  the  production  of  a  commodity 
planted,  or  commodity  program  or 
Conservation  Reserve  Program  contract 
approved,  before  December  22, 1987. 

§  1498.2  Administration. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the 
Executive  Vice  President,  CCC,  and  the 
Administrator,  ASCS.  In  the  field,  the 
regulations  in  this  part  will  be 
administered  by  the  Agricultural 
Stabilization  and  Conservation  State 
and  county  committees  (herein  referred 
to  as  "State  and  county  committees”, 
respectively).  State  and  county 
executive  directors  and  State  and 
county  committees  do  not  have 
authority  to  modify  or  waive  any  of  the 
provisions  of  this  part. 

(b)  The  State  committee  may  take  any 
action  authorized  or  required  by  this 
part  to  be  taken  by  the  county 
committee  which  has  not  been  taken  by 
such  committee.  The  State  committee 
may  also: 

(1)  Correct  or  require  a  county 
committee  to  correct  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  this  part. 

(c)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  President,  CCC,  and  the 
Administrator,  ASCS,  or  a  designee, 
from  determining  any  question  arising 
under  this  part  or  from  reversing  or 
modifying  any  determination  made  by  a 
State  or  county  committee. 

§  1498.3  Definitions. 

(a)  The  terms  defined  in  Part  719  of 
this  chapter  shall  be  applicable  to  this 
part  and  all  documents  issued  in 
accordance  with  this  part,  except  as 
otherwise  provided  in  this  section. 

(b)  The  following  definitions  shall  be 
applicable  to  this  part: 
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Active  Personal  Labor.  Active 
personal  labor  is  personally  providing 
physical  activities  necessary  in  a 
farming  operation,  including  activities 
involved  in  land  preparation,  planting, 
cultivating,  harvesting,  and  marketing  of 
agricultural  commodities  in  the  farming 
operation.  Other  physical  activities 
include  those  physical  activities 
required  to  establish  and  maintain 
conserving  cover  crops  or  conserving 
use  acreages  and  those  physical 
activities  necessary  in  livestock 
operations. 

Alien.  Any  person  not  a  citizen  or 
national  of  the  United  States. 

Capital.  Capital  consists  of  the 
funding  provided  by  an  individual  or 
entity  to  the  farming  operation  in  order 
for  such  operation  to  conduct  farming 
activities.  In  determining  whether  an 
individual  or  entity  has  contributed 
capital  to  the  farming  operation,  such 
capital  must  have  been  derived  from  a 
fund  or  account  separate  and  distinct 
from  that  of  any  other  individual  or 
entity  involved  in  such  operation. 

Capital  does  not  include  the  value  of 
any  labor  or  management  which  is 
contributed  to  the  farming  operation.  A 
capital  contribution  may  be  a  direct  out- 
of-pocket  input  of  a  specified  sum  or  an 
amount  borrowed  by  the  individual  or 
entity.  With  respect  to  a  farming 
operation  which  consists  of  more  than 
one  individual  or  entity: 

(1)  Such  capital  which  is  contributed 
to  meet  the  requirements  of  §  1497.6(b) 
must  be  contributed  directly  by  the 
individual  or  entity  and  must  not  be 
acquired  as  a  result  of  a  loan  made  to: 

(1)  The  farming  operation  in  which  the 
individual  or  entity  has  an  interest: 

(ii)  Such  individual,  entity,  or  farming 
operation  by  the  farming  operation  or 
any  of  its  members,  beneficiaries  or 
related  entities;  or 

(iii)  Such  individual,  entity,  or  farming 
operation,  which  was  guaranteed  or 
secured  by  the  farming  operation  or  any 
of  its  members,  beneficiaries  or  related 
entities. 

(2)  Such  capital  which  is  contributed 
to  meet  the  requirements  of  §  1497.6(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as  a 
result  of  a  loan  made  to  the  individuals 
or  entities  provided  in  items  (l)(i) 
through  (l)(iii)  of  this  definition  the  loan 
must  be  a  loan  bearing  the  prevailing 
interest  rate. 

Entity.  An  entity  is  a  corporation, 
joint  stock  company,  association,  limited 
partnership,  irrevocable  trust,  revocable 
trust,  estate,  charitable  organization,  or 
other  similar  organization  including  any 
such  organization  participating  in  the 
farming  operation  as  a  partner  in  a 
general  partnership,  a  participant  in  a 


joint  venture,  a  grantor  of  a  revocable 
trust,  or  as  a  participant  in  a  similar 
organization. 

Land.  Land  is  farmland  consisting  of 
cropland,  pastureland,  wetland,  or 
rangeland  which  meets  the  specific 
requirements  of  the  applicable  program. 
With  respect  to  a  farming  operation 
which  consists  of  more  than  one 
individual  or  entity: 

(1)  Such  land  which  is  contributed  to 
meet  the  requirements  of  §  1497.6(b) 
must  be  contributed  directly  by  the 
individual  or  entity  and  must  not  have 
been  acquired  as  a  result  of  a  loan  made 
to: 

(1)  The  farming  operation  in  which  the 
individual  or  entity  has  an  interest; 

(ii)  Such  individual,  entity,  or  farming 
operation  by  the  farming  operation  or 
any  of  its  members,  beneficiaries,  or 
related  entities;  or 

(iii)  Such  individual,  entity,  or  farming 
operation,  which  was  guaranteed  or 
secured  by  the  farming  operation  or  any 
of  its  members,  beneficiaries,  or  related 
entities. 

(2)  Such  land  which  is  contributed  to 
meet  the  requirements  of  §  1497.6(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as  a 
result  of  a  loan  made  to  the  individuals 
or  entities  provided  in  items  (l)(i) 
through  (l)(iii)  of  this  definition  the  loan 
must  be  a  loan  bearing  the  prevailing 
interest  rate. 

(3)  Such  land  may  be  leased  from  any 
source.  If  such  land  is  leased  from 
another  individual  or  entity  with  an 
interest  in  the  farming  operation,  the 
land  must  be  leased  at  a  fair  market 
value. 

Lawful  Alien.  Any  person  that  is  not  a 
citizen  or  national  of  the  United  States 
but  who  is  admitted  into  the  United 
States  for  permanent  residence  under 
the  Immigration  and  Nationality  Act  and 
possesses  a  valid  Alien  Registration 
Receipt  Card  (Form  1-551  or  1-151). 

Payment,  Loan,  and  Benefit.  A 
payment,  loan,  or  benefit  made  in 
accordance  with  the  Agricultural  Act  of 
1949,  the  Commodity  Credit  Corporation 
Charter  Act,  or  Subtitle  D  of  Title  XIII  of 
the  Food  Security  Act  of  1985,  which 
results  in  a  direct  expenditure  by  the 
Commodity  Credit  Corporation  or  any 
other  agency  of  the  Federal  government, 
including  a  payment  made  in 
accordance  with  Part  1470  of  this  title. 
Such  term  does  not  include  the 
establishment  of  crop  acreage  bases, 
farm  program  payment  yields,  acreage 
allotments,  marketing  quotas,  and 
similar  program  provisions. 

Person.  (1)  A  person  is: 

(i)  An  individual,  including  any 
individual  participating  in  a  farming 
operation  as  a  partner  in  a  general 


partnership,  a  participant  in  a  joint 
venture,  or  a  participant  in  a  similar 
entity; 

(ii)  A  corporation,  joint  stock 
company,  association,  limited 
partnership,  irrevocable  trust,  revocable 
trust  together  with  the  grantor  of  the 
trust,  estate,  or  charitable  organization, 
including  any  such  entity  or 
organization  participating  in  the  farming 
operation  as  a  partner  in  a  general 
partnership,  a  participant  in  a  joint 
venture,  a  grantor  of  a  revocable  trust, 
or  as  a  participant  in  a  similar  entity; 
and 

(iii)  A  State,  political  subdivision,  or 
agency  thereof. 

(2)  In  order  for  an  individual  or  entity 
other  than  an  individual  or  entity  who  is 
a  member  of  a  joint  operation  to  be 
considered  a  separate  person  for  the 
purposes  of  this  part,  in  addition  to 
other  provisions  of  this  part,  the 
individual  or  entity  must: 

(i)  Have  a  separate  and  distinct 
interest  in  the  land  or  the  crop  involved; 

(ii)  Exercise  separate  responsibility 
for  such  interest;  and 

(iii)  Maintain  funds  or  accounts 
separate  from  that  of  any  other 
individual  or  entity  for  such  interesL 

(3)  With  respect  to  an  individual  or 
entity  who  is  a  member  of  a  joint 
operation,  such  individual  or  entity  will 
have  met  the  requirements  of  paragraph 
(2)  of  this  definition  if  the  joint  operation 
meets  the  requirements  of  such 
paragraph. 

(4)  Any  cooperative  association  of 
producers  that  markets  commodities  for 
producers  with  respect  to  the 
commodities  so  marketed  for  producers 
shall  not  be  considered  to  be  a  person. 

Substantial  amount  of  active  personal 
labor.  Substantial  amount  of  active 
personal  labor  means  the  provision  of 
active  personal  labor  in  an  amount 
which  is  the  smaller  of: 

(1)  1,000  hours  per  calendar  year;  or 

(2)  50  percent  of  the  total  hours  which 
would  be  required  to  conduct  a  farming 
operation  which  is  comparable  in  size  to 
such  individual’s  or  entity’s 
commensurate  share  in  the  farming 
operation. 

§1498.4  Ineligibility. 

(a)  Any  person  who  is  not  a  citizen  of 
the  United  States  or  a  lawful  alien  shall 
be  ineligible  to  receive  payments,  loans 
and  benefits,  with  respect  to  any 
commodity  produced,  or  land  set  aside 
from  production,  on  a  farm  that  is 
owned  or  operated  by  such  person 
unless  such  person  is  an  individual  who 
is  providing  land,  capital,  and  a 
substantial  amount  of  active  personal 
labor  on  such  farm. 
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(b)(1)  A  corporation  or  other  entity 
shall  be  ineligible  to  receive  payments, 
loans,  and  benefits  if  more  than  10 
percent  of  the  beneficial  ownership  of 
the  entity  is  held  by  persons  who  are  not 
citizens  of  the  United  States  or  lawful 
aliens  unless  such  persons  provide  a 
substantial  amount  of  active  personal 
labor  in  the  production  of  crops  on  a 
farm  owned  by  such  an  entity.  However, 
upon  the  written  request  of  the  entity, 
the  Deputy  Administrator  may  make 
payments  in  an  amount  determined  by 
the  Deputy  Administrator  to  be 
representative  of  the  percentage  interest 
of  the  entity  which  is  owned  by  citizens 
of  the  United  States  and  lawful  aliens. 

(2)  In  determining  whether  more  than 
10  percent  of  the  beneficial  ownership  of 
an  entity  is  held  by  such  persons,  the 
beneficial  ownership  interest  shall  be 
the  higher  of  the  amount  of  such  interest 
on: 

(i)  The  date  the  applicable  program 
contract  or  agreement  is  executed  by  the 
entity:  or 

(ii)  Any  other  date  prior  to  the  final 
harvest  date  which  is  determined  and 
announced  by  the  Deputy  Administrator 
to  be  normal  in  the  area  for  the 
applicable  program  crop. 

(3)  A  corporation  or  other  entity  shall 
inform  the  county  committee  of  any 
increase  in  such  ownership  which 
occurs  after  the  applicable  program 
contract  or  agreement  is  executed. 

(4)  In  the  event  of  an  increase  in  such 
ownership  after  a  payment,  loan,  and 
benefit  has  been  made,  the  entity  shall 
refund  such  payment,  loan,  and  benefit. 

(5)  Where  there  is  only  one  class  of 
stock  or  other  similar  unit  of  ownership, 
an  individual’s  or  entity’s  percentage 
share  of  the  limited  partnership, 
corporation  or  other  similar  entity  shall 
be  based  upon  the  outstanding  shares  of 
stock  or  other  similar  unit  of  ownership 
held  by  the  individual  or  entity  and 
compared  to  the  total  outstanding 
shares  of  stock  or  other  similar  unit  of 
ownership.  If  the  limited  partnership, 
corporation  or  other  similar  entity  has 
more  than  one  class  of  stock  or  other 
unit  of  ownership,  the  percentage  share 
of  the  limited  partnership,  corporation  or 
other  similar  entity  owned  by  an 
individual  or  entity  shall  be  determined 


by  the  Deputy  Administrator  on  the 
basis  of  market  quotations.  If  market 
quotations  are  lacking  or  are  too  scarce 
to  be  recognized,  such  percentage  share 
shall  be  determined  by  the  Deputy 
Administrator  on  the  basis  of  all 
relevant  factors  affecting  the  fair  market 
value  of  such  stock  or  other  unit  of 
ownership,  including  the  various  rights 
and  privileges  which  are  attributed  to 
each  such  class. 

(c)  A  citizen  of  the  United  States, 
lawful  alien,  and  entity  which  is  not 
subject  to  this  part  who  is  in  lawful 
possession,  through  a  lease  or 
otherwise,  of  a  farm  owned  by  an 
individual  or  entity  who  is  subject  to 
this  part  or  who  is  successor-in-interest 
to  a  program  contract  or  agreement  with 
respect  to  such  a  farm  may  receive  a 
payment,  loan,  and  benefit  without 
regard  to  this  part. 

§1498.5  Notification. 

(a)  Any  entity,  whether  foreign  or 
domestic,  who  executes  a  program 
contract  or  agreement  under  which  a 
payment,  loan,  and  benefit  may  be 
available  must  provide  written 
notification  to  the  county  committee  in 
the  county  where  the  entity  conducts  its 
farming  operation  if: 

(1)  Any  individual,  group  of 
individuals,  entity,  or  group  of  entities 
holds  more  than  a  10  percent  beneficial 
interest  in  such  entity:  and 

(2)  Such  individual,  group  of 
individuals,  entity,  or  group  of  entities, 
in  accordance  with  §  1498.4,  are 
ineligible  to  receive  a  payment,  loan  and 
benefit. 

(b)  Such  written  notification  should 
include  the  name  and  social  security 
number  or  taxpayer  identification 
number  of  such  individual  or  entity  and 
of  all  individuals  and  entities  that  hold  a 
beneficial  interest. 

(c)  The  failure  of  the  entity  to  provide 
this  information  will  result  in  the 
ineligibility  of  the  entity  to  receive  any 
payment,  loan,  and  benefit. 

§  1498.6  Scheme  or  device. 

(a)  All  or  any  part  of  the  payment 
otherwise  due  a  person  on  all  farms  in 
which  the  person  has  an  interest  may  be 
withheld  or  be  required  to  be  refunded  if 
the  person  adopts  or  participates  in 


adopting  a  scheme  or  device  which  is 
designed  to  evade  this  part  or  which  has 
the  effect  of  evading  this  part.  Such  acts 
shall  include,  but  are  not  limited  to: 

(1)  Concealing  information  which 
affects  the  application  of  this  part; 

(2)  Submitting  false  or  erroneous 
information;  or 

(3)  Creating  any  fictitious  entity  for 
the  purpose  of  concealing  the  interest  of 
a  person  in  a  farming  operation. 

(b)  If  the  Deputy  Administrator 
determines  that  any  person  has  adopted 
a  scheme  or  device  to  evade,  or  that  has 
the  purpose  of  evading,  the  provisions  of 
section  1001, 1001A,  or  10O1C,  of  the 
Food  Security  Act  of  1985,  such  person 
shall  be  ineligible  to  receive  payments 
under  the  programs  specified  in  §  1498.1 
with  respect  to  the  year  for  which  such 
scheme  or  device  was  adopted  and  the 
succeeding  year. 

§  1498.7  Equitable  relief. 

Actions  taken  by  an  individual  or  an 
entity  in  good  faith  on  action  or  advice 
of  an  authorized  representative  of  the 
Deputy  Administrator  may  be  accepted 
as  meeting  the  requirements  of  this  part 
to  the  extent  the  Deputy  Administrator 
deems  necessary  in  order  to  provide  fair 
and  equitable  treatment  to  such 
individual  or  entity. 

§  1498.8  Appeals. 

Any  person  may  obtain 
reconsideration  and  review  of 
determinations  made  under  this  part  in 
accordance  with  the  appeal  regulations 
set  forth  as  Part  780  of  this  title. 

§  1498.9  Paperwork  Reduction  Act 
assigned  number. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35  and 
have  been  assigned  OMB  control 
number  0560-0096. 

Signed  at  Washington,  DC,  on  July  29, 1988 
Milton  Hertz, 

Executive  Vice  President.  Commodity  Credit 
Corporation  and  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
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